


ANKARA YILDIRIM BEYAZIT UNIVERSITESI
HUKUK FAKULTESI

ANKARA YILDIRIM BEYAZIT UNIVERSITY
FACULTY OF LAW

CARSAMBA SEMINERLERI

WEDNESDAY SEMINARS
(1-150/2012-2018)

Yayim Tarihi / Date of Publication: Nisan 2020/April 2020

iletisim / Communication: Ankara Yildirm Beyazit Universitesi Hukuk Fakiiltesi
15 Temmuz Sehitleri Binasi Ayvali Mah. Halil Sezai Erkut Cad. 150. Sok. Etlik/ANKARA

Tel / Phone: +90 0312 906 21 02/0312 906 21 69
Belge Geger / Fax : +90 312 906 29 62
Elektronik Ag / Website: www.ybu.edu.tr/hukuk

E-posta / E-mail: hukuk@ybu.edu.tr



“Hukukun iistiinliigiinii 6ziimsemis
hakkaniyetli ve adaletli hukukg¢ular yetistirmek”

hedefiyle ¢iktigimiz bu yolda,
varlik sebebimiz,
oviing kaynagimuz,

SEVGILi OGRENCILERIMIZE

In this journey that we have begun with the goal of
“Educating righteous and just lawyers
who internalise the rule of law”,

to the purpose of our existence,
the source of our pride,

OUR DEAR STUDENTS



#AybuHukukuSeviyoruz

TAKDIM

Bualismayaklagik 9 yillik bir birikimin, emegin sonucudur. AYBU Hukuk Fakiiltesi
2010 yihh Temmuzunda kuruldu. Kurucu Rektorii, Aralik 2010da atandi. Bendeniz de
kurucu dekan olarak, Nisan 2011 yilinda atandim. Ankarada 4. Devlet Universitesi Hukuk
Fakiiltesi olarak kurulduk. Bizim diger Fakiiltelerden farkimiz olmaliydi. Universitenin
de bir misyonu vardu. Yiiksekogretime yeni bir soluk getirmek hedefti. Bu nedenle, biz de
zorunlu Ingilizce hazirligi benimsedik. Zorunlu hazirlik egitiminin bir sonucu, derslerin
yiizde otuzunun da Ingilizce yapilmasi gerekliligiydi. Hamd olsun bunu bagardik.

Ankara Yildirim Beyazit Universitesi hi¢ bir tiniversitenin devami degildir. Bir
Universitenin béliinmesi suretiyle de kurulmamustir. Bu bize 6zgiinliigii, kendine has
metotlar olusturmay1 ve benimsemeyi getirmis, kendimiz olmay1 saglamistir. O nedenle
“Hukukun iistiinliigiinii oziimsemis, hakkaniyetli ve adaletli hukuk¢ular yetistirmek”
hedefini ger¢eklestirirken hi¢ bir Fakiilteyi de takip etmedik. Bu nedenle “Takip eden
degil, takip edilen Fakiilte” deyisimiz, bunu yansitmak i¢indir.

Bagka hicbir Fakiiltede olmayan bir ¢ok 6zellik ilk bizde gerceklesti veya bir kag
fakiilte ancak bizim yaptiklarimizi yapmakta. Iki dergi ¢ikarmak, ¢ok az Fakiilte tarafindan
basarilmistir. Hukuk Almancasi, Hukuk Arapgasi yedi donem, Osmanlica Metin Okuma
Dersleri ise bes donem devam eden segimlik derslerimizdir. Gelecek egitim 6gretim
doneminden itibaren yine yedi donem devam edecek Hukuk Fransizcas: dersini de
baslatiyoruz. Bu yogunlukta ve bu igerikte bagka hi¢cbir Hukuk Fakiiltesinde bir uygulama
bulunmamaktadir. Hukuk klinikleri, tahkim yarismalarina, ulusal ve uluslararasi bazda
katilim, film okuma etkinlikleri, hukuk ve edebiyat, hukuk ve sanat dersleri, kisa film
yarismalar1 AYBU Hukuk Fakiiltesi uygulamalar1 arasinda yer alir. Yine Devlet Hukuk
Fakiiltelerinde yabanci iilke vatandas: ve hukuk doktoru 6gretim tiyesi istthdam edildigini
de zannetmiyorum. Bizim Amerikan vatandasi ve Amerika Birlesik Devletlerinde
doktorasini tamamlamis, tahkim konusunda uzman ve uluslararasi basarilar1 bulunan bir
Ogretim liyemiz var.

Yine AYBU Hukuka 6zgii olarak topluca dgrencilerimiz, hocalarimiz ve idari
personelimiz ve ailelerimizle birlikte sinemaya gidiyoruz, tabir caiz ise sinemay1
kapatiyoruz. “Ayla” filmi ile baslayan bu etkinlik, “Cep Herkiilii: Naim Siileymanoglu” ile
devam etti. Ustelik herkes icin bu etkinlikler iicretsiz.

[ste takdim yazisin1 yazdigim, Carsamba Seminerleri de béyle. Bu kadar uzun bir
gecmisi olan bir faaliyet Tiirkiyedeki hi¢cbir hukuk fakiiltesinde bulunmamaktadir. Takdim
yazisini yazdigimda 183. Carsamba seminerini yapmistik. Dile kolay, 183 Carsamba
semineri, yani 183 haftada bir seminer.



Bu seminerlerin dogusu arkadaslarimizla yaptigimiz istisarenin bir sonucudur.
Amag, geng bir kadro ile ekip kurarken, 6ncelikli olarak aragtirma gorevlilerimizin, kendi
caligma alanlar1 hakkinda bilgi vermeleri ve topluluk icerisinde sunum yapmalarinin
oniinii acan bir uygulama olmastydi. Onceleri ad1 Sali Seminerleri idi, fakat daha sonra
glin degisikligi oldugu icin adin1 Carsamba Seminerleri olarak degistirdik.

Carsamba Seminerlerinin baglangicta gen¢ meslektaslarimizin tecriibe edinmeleri
islevi, yerini daha kapsamli ve daha farkl faaliyetlere zemin hazirlamasi olarak degisti.
Artik farkli alanlarda farkli uzmanlari dinleyebildigimiz bir hal aldi. Kimi zaman seminer,
kimi zaman konferans, kimi zaman c¢alistay, kimi zaman da sempozyum hiiviyetini
kazandu.

Yine, Carsamba seminerlerinin bilimsel bu tarafi yaninda belki de en 6nemli
hususiyeti, sosyallesmeye imkan tamimasi idi. Zira, bu sonug¢ heniiz baslangigta
hissedilmemisti. Zira sayimiz ¢ok azdi. Ancak simdi 110dan fazla akademisyene ulagsan
say1y1 bulunca, s6z konusu 6zelligin ne anlama geldiginin farkina vardik. En az haftada
bir kez tiim fakiilte bir arada olma imkanini yakaliyordu. Bunun ¢ok 6énemli oldugunu
diistintiyorum.

Carsamba seminerlerinin belirli sayiya ulagsmasindan sonra artik bunun bir biitiin
halinde sunulmasi giindeme geldi. Dolayisiyla, belirli bir say1 ki bunu 150 olarak belirledik,
hukuk camiasina en azindan 6zetlerinin sunulmasinin da yararli olacagini diisiindiik.
Bundan sonraki seminerler de, bunun gibi yayinlanacak ingallah.

Bu bir basari ise, ki 6yle, bu ¢alismanin ortaya ¢ikmasi ciddi bir ekip ¢aligmasi ile
miimkiin olabilir. Hep soyledigim bir husus var, siradan, rutin ¢alisirsaniz, zaten ancak
glinliik isleri yapabilirsiniz. Ancak basar1 istiyorsaniz ve ilerleme kaydetmek diisiincesinde
isiniz, ¢ok ¢aligmaliniz, fedakarlik yapmalisiniz. Buna bir de sevginizi eklediniz mi, artik
tistesinden gelemeyeceginiz hig bir problem, konu yoktur.

Biz, AYBU HUKUK FAKULTESI AILESI olarak bir ¢ok yeniligi bu diisiince ve
bu felsefe ile bagardik. Dolayisiyla, katkisi olan her bir arkadasima cani goniilden tesekkiir
ediyorum.

Ayrica Carsamba seminerlerine 6zel katkisi olan arkadaslarimizin isimlerini de
zikretmek suretiyle onlara tesekkiir etmek istiyorum. Boylelikle tarihe bir not diismiis
oluruz.

Ars. Gor. Saadet Kok Degerli, seminerlerin en basindan beri aktif olarak
calists, baslangicta, fotograf cekimini yapti, sonra afisleri hazirladi, kendisi sunuculuk
disindaki biitiin gorevlerde bulundu. Ars. Gor. Anil Giiven Yiiksel, 2013 Mayis ayindan
itibaren 0zellikle sunucu olarak gorev yapti. Gerek afislerin hazirlanmasi, gerek salonun
hazirlanmasinda gorev ald1.

Dr. Ogr. Uyesi Yavuz Selim Degerli, en basta afislerin hazirlanmasinda ve
salondaki teknik sorunlarda yardimci oldu. Ayrica 50. ve 100. Carsamba Seminerleri i¢in
video hazirlanmasinda katki sagladi. Dr. Siileyman Kiran, ilk zamanlar sunum yapacak
kisilerin listesini hazirladi. Ars. Gor. Halil Alperen Isik, 2018 Eyliilden beri Seminer
organizasyonunda gorevliydi. Belli donem fakiilte grubuna duyuru amagli mail atryordu.



Ars. Gor. Furkan Giiven Tastan, bir donem Carsamba Semineri organizasyonunda
gorev yapti, uzunca bir ¢aba harcayarak, birkag kez de yenileyerek bu kitabin dizayn1 da
kendisinin irtiniidiir.

Ars. Gor. Biladl Toprak, 2018 Ocak'tan beri ozellikle bazen sunuculuk ve
gogunlukla teknik destek konusunda gorevliydi. Kitapgik i¢eriginin hazirlanmasi yaninda
sunum boyunca tiim konularda destek sagladi. Ars. Gor. Burcu Bahar Cataloglu
kitap¢ik hazirliginda gecici gorevlendirildi. Resmi olarak gorevli olmasa da zaman zaman
sunuculuk yapti,

Bunun disinda Fakiiltemizde gecen yildan beri yeni yapilanma ile koordinatdrliikler
olusturuldu. Carsamba Seminerleri, Sosyal Faaliyetler Koordinatorliigiiniin uhdesine
verildi. Sosyal faaliyetleri, Dr. Ogr. Uyesi Ensar Baki koordine etmektedir. Yeni donemde,
Ars. Gor. Elif Almila Kokdemir, fotograf ve fakiilte grubuna mail atilmas: hususunda ve
seminer haberlerinin yapilmasi ve yayinlattirilmasinda gorev aldi. Ars. Gor. Eda Yildiz,
artik seminerlerin afisini hazirlamaktadir. Yine, Ars. Gor. Atil Bugra Karadas da video
¢ekiminde ve seminer haberlerinin yapilmasinda gérevlendirildi.

Bu arada idari personelimizden emekli oluncaya kadar yaklasik, 4 yil boyunca
fakiiltenin dizgi vs. islerini yiiriiten Safure Arslan da gérevde bulundugu siirece Carsamba
Seminerlerinin afislerini hazirladi. Yine, bir diger idari personelimiz Ozer Ozdemir de
afislerin basilmasi, asilmasi ve teknik konularda hep yardimci olmaktadir.

Tiim bunlarin disinda, siiphesiz diger arkadaslarimizin da az veya ¢ok katkis1 oldu.
En azindan her hafta seminerlere katilarak, bu uygulamaya destek oldular.

Hepsine tiim kalbi duygularimla cani goniilden tesekkiir ediyorum.

Stiphesiz son tesekkiir de, seminerlere tebligleri ile katilip bizlere bilgi sunan tiim
katilimcilara...

Iyi ki varsiniz vesselam. 20 Mart 2020

Prof. Dr. M. Fatih USAN
Dekan

Takip eden degil, takip edilen Fakiilte !



#WeLoveAybuLaw

PREFACE

This study is a result of an approximately 9-year-long hard work. AYBU Law
Faculty was founded in July 2010. Our founding rector was appointed in December 2010
and I was appointed as the founding law faculty dean in April 2011. We were the fourth
State University Law Faculty in Ankara and we had to have a difference from other law
faculties. Our University had a mission too, which was to be a breath of fresh air to the
higher education. Therefore, we introduced the compulsory English preparatory school
and that brought along the necessity to deliver 30% of the lectures in English. Thankfully,
we have accomplished that.

Ankara Yildirim Beyazit University is not a successor of another university. It was
also not founded by separating off from another university. This brought us the novelty
and the opportunity to create and adopt our own methods and hence the chance to be
ourselves. This is why we did not follow any other law faculties while achieving our goal
of “Educating righteous and just lawyers who internalise the rule of law.” This is why we
are “A faculty, not following, but being followed.”

We have been the first-timers of many things where only a couple of other faculties
could have managed to achieve. Publishing two journals has been achieved only by a few
other faculties other than us. We have elective courses such as Legal German and Legal
Arabic, which continue for seven terms, and Ottoman Text Reading, which continues
for five terms. Starting from the next academic year, we are introducing Legal French
course which will also continue for seven terms. There is no other law faculty that has a
similar type of intensive content. Law clinics, participation in national and international
arbitration competitions, movie reading events, law and literature, law and art courses,
short film contests are some of the many activities of AYBU Law Faculty. I also dont
think that Law Faculties in other State Universities employ foreign faculty members. We
have a U.S. citizen assistant professor who completed his PhD at the U.S. and who is an
expert on arbitration with many international achievements.

Another AYBU Law-specific event is the cinema days where we fully book a film
theatre and watch movies there with our students, academic and administrative staff, and
their families. This tradition had started with the “Ayla” movie and continued with “Cep
Herkiilii: Naim Stileymanoglu”. Needless to say that these events are all free of charge
for everyone.



The Wednesday Seminars, to which I am writing this preface is also like this.
There is no such a long-standing event in any of the law faculties in Turkey. While I am
writing this preface, we have already completed the 183rd Wednesday Seminar. Easier
said than done, 183 Wednesday Seminars, which means one seminar in each of these 183
weeks.

The emergence of these seminars is a result of the consultation with our colleagues.
When setting up a new academic team with younger staff, the purpose has been to initiate
a custom which would enable research assistants to share their research projects and make
presentations to wider audiences. Its title initially was the Tuesday Seminars, but later we
changed it to the Wednesday Seminars because of the change in the day.

The role of the Wednesday Seminars in offering our young colleagues new
experiences has been replaced with paving the way for more comprehensive and various
activities. It has turned out to be an opportunity to listen many experts from different
fields. It has tended to be held as a conference, workshop or symposium on occasions.

Apart from such an academic role, the most crucial aspect of the Wednesday
Seminars has been to provide an opportunity for socialising. This opportunity initially
went unnoticed because we were few in number. Having said that, with reaching at a
number more than 110 academics now, we have observed how important that aspect
is. Owing to this, all the members of the faculty have been enjoying a moment to come
together at least once a week. I think that it is so crucial.

When all the Wednesday Seminars held so far reached at a certain number,
presenting them as a whole came to be at the top of our agenda. As a result, we decided
that presenting at least the abstracts of these seminars number of which is 150 to the legal
circles would be useful. It is hoped that succeeding seminars will be printed like this.

If this is a success, which is indeed, the actualisation of this work can only be
possible with a serious and sincere teamwork. [ always say, if you work mediocre and on
average, you can finish daily tasks only. Yet, if you aim at success and to make a progress,
you need to work hard and make a sacrifice. If you add your heart to this besides, there is
no problem or difficulty which you cannot overcome.

We, as THE FAMILY OF AYBU LAW FACULTY, have managed to put in
practice many novelties with this idea and philosophy. Therefore, I thank all of my fellows
with all my heart.

Additionally, I want to thank my fellows who have made particular contribution to
the Wednesday Seminars by referring to their names. By doing so, we may leave a mark
in history for them.

Research Assistant Saadet Kok Degerli worked actively from the beginning
of the seminars, took photos at the beginning, later prepared posters, took charge of
all responsibilities other than the role of introducing speakers. Research Assistant
Anil Giiven Yiiksel has played the role of introducing the speakers since May 2013 in
particular. He has taken charge in preparing both posters and the hall.

Assistant Prof. Dr. Yavuz Selim Degerli has helped the preparation of the posters
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and in the technical difficulties of the seminar hall. Meanwhile, he contributed to the video
preparation of the 50th and 100th Wednesday Seminars. Dr. Siileyman Kiran prepared
the list of speakers in the early periods. Research Assistant Halil Alperen Isik has taken
the charge in the organisation of seminars since September 2018. He sent emails to the
faculty members for announcements in a certain period.

Research Assistant Furkan Giiven Tastan participated in the organisation of
seminars for a certain period, and the design of this book is his product as a result of his
working at it effortfully and repeatedly.

Research Assistant Bilal Toprak has taken the charge in introducing the speakers
in particular and frequently provided his technical help since January 2018. He has
contributed on all matters during seminars along with the preparation of the content of
this booklet. Research Assistant Burcu Bahar Cataloglu has temporarily been charged
with the booklet preparation. She has sometimes introduced speakers despite not being
officially charged with that.

Apart from these, new coordinatorships have been established along with a new
reconstruction in our faculty since last year. The tasks of the Wednesday Seminars were
given to the Coordinatorship of Social Activities. Social activities are coordinated by
Assistant Prof. Dr. Ensar Baki. In the new term, Research Assistant Elif Almila
Kokdemir has taken part in taking photos, sending emails to the faculty members
and reporting seminars as news and their publication. Research Assistant Eda Yildiz
prepares seminar posters. Research Assistant Atil Bugra Karadas has been charged of
video recording and reporting seminar news.

In addition, Safure Arslan, who was among our administrative staff and conducted
typesetting and the other related tasks of the faculty for four years until her retirement,
prepared the posters of the Wednesday Seminars while in her duty. Also, Ozer Ozdemir,
one of the other administrative staff, always provides his help in the print of posters, their
hanging and technical issues.

Apart from all these, the other fellows have also more or less made contributions,
for sure. They supported such practice at least by participating in it as listeners.

I thank all of them with all my heart and soul.

Finally, many thanks to all those participants which have so far shared their
knowledge with us in the seminars...

So glad for your presence, 20th March 2020

Prof. Dr. M. Fatih USAN

Dean

A faculty, not following, but being followed!
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MARKALARDA NEVi BELIRTEN iBARELER
1. Sal1 Semineri / 10.09.2012

Ars. Gor. Siileyman KIRAN'

Markada nevi belirtilen ibareler, 556 Sayili Markalarin Korunmas:1 Hakkinda Kanun
Hitkmiinde Kararnamede mutlak red nedeni olarak yer almistir. Mutlak red nedenleri, 556 Sayili
Markalarin Korunmasi1 Hakkinda Kanun Hitkmiinde Kararname m. 7de diizenlenmistir. Bu
hiikiimde, nevi belirten ibareler m. 7/1-cde hiikiim altina alinmistir. Bu hiikiim, tanimlayici isaret-
leri belirtir.

Nevi ibaresi genel olarak cesit, tiir, sinif, cins anlamlarina geldigi, dolayisiyla ortak
ozelliklerinden dolay1 ayni tasnif i¢inde yer alan varliklar olduklar1 séylenebilir. Markalarda nevi
belirten ibarelere 556 Sayili Markalarin Korunmas: Hakkinda Kanun Hitkmiinde Kararname m.
7 .1 “c” bendinde “cins” ve “cesit” ibareleriyle yer verilmistir. S6z konusu hiikiim geregince; nevi
belirten ibareler herhalde degil, miinhasiran veya esas unsur olarak marka olarak tescil edilemey-
eceklerdir. Bu sebeple, nevi belirten ibareler yardimec1 unsur olmas: durumunda tescil edilebilece-
klerdir.

556 Sayili Markalarin Korunmas1 Hakkinda Kanun Hitkmiinde Kararname m. 7/2 ge-
regince nevi belirten ibareler, kullanim sonucu ayirt edici nitelik kazanmalar1 s6z konusuysa bas-
vurular reddedilemeyecektir. Nevi belirten ibareler, bir sekilde marka siciline tescil edilmislerse,
556 Sayil1 Markalarin Korunmas1 Hakkinda Kanun Hitkmiinde Kararname 42/1-a bendine gore
hitkiimsiizliik davas: agilabilir. Ancak nevi belirten ibareler tescilden 6nce ayirt edici nitelik ka-
zanmis ve her nasilsa tescil edilmis ise artik mahkemece hiikiimsiizliigiine karar verilemeyecektir.

Anahtar kelimeler: Marka, marka hukuku, fikri miilkiyet hukuku
Calisma alani: Fikri miilkiyet hukuku

1 Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Daly, skiran@ybu.edu.tr.
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SIGNS INDICATING CHARACTERISTICS AS TRADEMARK
1st Tuesday Seminar / September 10, 2012

Res. Assist Siilleyman KIRAN®

Signs indicating characteristics as trademark are placed in the Decree-Law No. 556 on the
Protection of Trademarks as an absolute ground for refusal. Absolute grounds for refusal are reg-
ulated Art. 7 of in the Decree-Law No. 556 on the Protection of Trademarks. Signs indicating
characteristics as trademark are in Art. 7/1-c of in the Decree-Law No. 556 on the Protection of
Trademarks. This provision specifies identifying signs.

Term of characteristic generally means species, class, type kind, therefore they take in same
classify by the reason of common features. Term of characteristic generally means kind, species,
class, type therefore they take in same classify by the reason of common features. Signs indicat-
ing characteristics as trademark are regulated in Art. 7/1-c of in the Decree-Law No. 556 on the
Protection of Trademarks as the terms of “kind” and “characteristics”. According to this provision,
signs indicating characteristics can not be registered as excusively or base element. Because of this,
signs indicating characteristics can be registered as additional element.

According to Art. 7/2 of in the Decree-Law No. 556 on the Protection of Trademarks, if
there is distinquishing by reason of usage, applications can not be rejected. If signs indicating
characteristics are registered to trademark registry in a sort way, action for invalidity can be sued
in accordance with Art. 42/1-a of Decree-Law No. 556 on the Protection of Trademarks. But signs
indicating characteristics have acquired distinctive character in relation to the goods and services
for which it is to be registered through use prior to registration, may not be invoked in support of
invalidation.

Keywords: Trademark, trademark law, intellectual property law

Field of Study: Intellectual property law

2 Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Daly, skiran@ybu.edu.tr.
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MARKANIN KOTU NIiYETLI TESCIiLi
2. Sali Semineri/ 16 Ekim 2012

Sevil TEKIN NAR!

Marka, bir isletmenin mal veya hizmetlerini, rakip isletmelerin mal veya hizmetlerinden
ayirt etmeyi saglayan isarettir. Tescil edilen bir marka, sahibine belirli bir isaret iizerinde tekel
ve koruma hakki saglamaktadir. Ancak diger haklarda oldugu gibi marka hukukunda da koétiiye
kullanimlar s6z konusu olabilmektedir. Marka hukukunda hakkin kétiiye kullanilmas: durumu,
iki farkli asamadaki kotiiye kullanma sekillerini kapsamaktadir. Bunlardan ilki, markanin heniiz
tescil bagvuru siirecindeki kétiiye kullanimdir. Ikincisi ise tescil bagvurusu-nun olumlu sonug-
lanmasindan sonra marka sahibinin herhangi bir zamanda markasini kotii niyetle kullanimidir.
Kot niyetli marka tescil bagvurularina kars1 556 sayili Markalarin Korunmas: Hakkinda Kanun
Hitkmiinde Kararname (MarkKHK) yayimlanmistir. Bu Kanun Hitkmiinde Kararnamenin 35
inci maddesi uyarinca “tescil bagvurusu yapilmis markanin 7. ve 8. madde hiikiimler-ine gore tes-
cil edilmemesi gerektigine iligkin itirazlar ile bagvurunun kotii niyetle yapildigina iliskin itirazlar,
ilgili kisiler tarafindan marka bagvurusunun yayinin-dan itibaren ti¢ ay igerisinde yapilir” hitkmi
ongoriilerek bir itiraz mekanizmasi olusturulmustur. Ayrica taninmis marka niteligine sahip mar-
kalar i¢in, s6z ko-nusu marka sahibinin izni olmadan bagka bir kisi adina tescil olunamayacagi;
tescil olunmugsa bu markanin hitkiimsiiz addedilebilmesi icin dava agilabilecegi MarkKHK’nin
42 nci maddesinde gosterilmistir. Aynmi hiikiim uyarinca, mar-kanin tescilinde koétii niyet varsa
hiikiimsiizliik davasinin siireyle sinirlandirila-mayacag belirtilmistir. Ancak bu durum, taninmis
olmayan markalarin kotii niyetle yapilan tesciline yasal siire i¢erisinde itiraz edilmeyip markanin
da tescil-lendigi durumda, bu tescilin hiikiimstizliik davasina konu olusturup olusturama-yaca-
g1 sorunsalini ortaya ¢ikarmistir. Zira taninmamig markalarin kotii niyetli tescili i¢in MarkKHK
madde 42'de hiikiimsiizliik talebinde bulunabilme olanag1 6ngoériilmemistir.

Bu ¢aligmada ilk olarak taninmis ve taninmamis markalarin kotii niyetli tescillerine kars:
gelistirilen itiraz kurumu anlatilmis, ardindan taninmis markalarin kot niyetli tesciline hitkiim-
stizlitk davas1 agma imkénindan bah-sedilmis, son olarak da taninmamis markalar i¢in kotii ni-
yetle yapilmis tescile kars: hiitkiimsiizliik davas: agilabilmesinin miimkiin olup olmadig: Doktrin
ve Yargitay yaklasimi temel alinarak agiklanmaya calisilmistir. Dolayisiyla bu ¢alisma, marka tescil
bagvuru siirecinde tezahiir eden kotii niyetli yaklagimlara odaklanmaktadir.

Anahtar Kelimeler: Kotii niyetli tescil, marka, hitkiimsiizliik davasi

Calisma alani: Marka hukuku

1 Avukat
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

MALICIOUS REGISTRATION OF TRADEMARK
2nd Tuesday Seminar / October 16, 2012

Sevil TEKIN NAR?

Trademark is a mark that enables a company to distinguish its goods or services from the
goods or services of the other enterprises. A registered trademark provides the owner with a mo-
nopoly and protection rights over a specific sign. However, as in other rights, trademark law can
also be misused. The case of misuse in trademark law involves two kinds of misuse that happens
in two different stages. The first one is the misuse of the trademark in the application process of
registration. The second misuse is practiced by the owner in any time after the end of the regist-
ration application in success. Against malicious trademark registration applications, Decree-Law
No. 556 legislated on the protection of trademarks (MarkKHK) article 35 / 1, constitutes an ob-
jection mechanism stating that “Notices of opposition to the registration of a trademark on the
ground that it may not be registered under Article 7 or 8, and notices of opposition on the ground
that there is evidence of bad faith in the application, shall be submitted within three months of
the publication of the application” In application, for trademarks that have the qualification of
well-known, it has shown in Article 42 of MarkKHK that the trademark could not be registered
in the name of another person without the permission of its owner. If registered, it may be sued
to nullify the trademark. According to the same decree, the claim of nullity does not have a time
limit if there are malicious intentions in the registration of the trademark. But this situation creates
a problematic of whether a registration could be a subject of claim of nullity or not, in a situation
where the malicious registration for unknown trademarks is not objected within its legal period
and therefore the trademark is registered. Because, the probability to take a claim of nullity for the
malicious registration of unknown trademarks is not foreseen in the MarkKHK article 42.

In this study, firstly the objection procedure of the malicious registration of the well-known
and unknown trademarks was described, then, the possibility of taking a claim of nullity against
malicious registration of well-known trademarks are mentioned. Finally, it is tried to explain, th-
rough the basis of the doctrine and the Court of Cassation approaches, whether it is possible to
take a claim of nullity against malicious registration of unknown trademarks or not. Therefore,
this study focuses on malicious approaches that appears during the trademark registration appli-
cation process.

Keywords: malicious registration, trademark, claim of nullity

Field of Study: Trademark law

2 Lawyer
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

VERGI HUKUKUNDA VE CEZA HUKUKUNDA
TEKERRUR KURUMU

3. Sal1 Semineri / 30 Ekim 2012

Ars. Gor. Mert SILAHSOR!

Hukuk dallar igerisinde vergi hukuku ¢okdisiplinli yapinin en belirgin sekilde ortaya ¢iktig
alandir. Hukuk biitiinliigiiniin saglanmasi gerekliligi acisindan bu disiplinler arasindaki iligkilerin
a¢ik¢a ortaya konulmasi ve uyumlu hale getirilmesi lazimdir. Vergi ceza hukuku diizenlemelerinin
genel ceza hukuku diizenlemeleriyle 6rtiisen sekilde yapilandirilmasi hitkiimlerin uygulanmasin-
da etkinlik ve adaletin saglanmasi bakimindan mithimdir. Tekerriir, yaptirima konu edilen dav-
ranisin tekrarlanmasi sebebiyle sonraki davranisa uygulanacak yaptirimlarda bazi agirlagsmalar
ongoren bir kurumdur. Failin aleyhine isleyen bir yapisi vardir; kurumun uygulanmasinda faili
cezalandirma ve 1slah etme, toplumu koruma amaglarinin 6n plana ¢iktig1 goriilmektedir. Teker-
riir yeni bir sugun 6nlenmesi bakimindan da 6nem arz etmekte, sugla miicadele ve sugun 6nlen-

mesinde fayda saglayacak niteliktedir.

Ceza hukukunun kadim miiesseselerinden olan tekerriir kurumu vergi ceza hukukunun da
en tartismali alanlarindan birini olugturmaktadir. Vergi hukukunda pek ¢ok a¢idan adaletsiz uy-
gulamalara yol a¢tig1 diisiiniilen bu kurum esasen yaptirimda farklilasmaya giderek ceza adaletini
saglamanin mithim bir yoludur. Tekerriire iliskin diizenleme genel ceza hukukuna nazaran vergi
hukukunda bambagka bir yapi arz etmektedir. Bu seminerde, tekerriir kurumunun vergi ceza hu-
kuku biinyesinde aldig1 sekil ve buna bagli sonuglar mercek altina alinarak aktarilmaya ¢alisila-

caktir.

Anahtar Kelimeler: Tekerriir, vergi sug ve kabahatlerinde tekerriir, vergi ceza hukuku

Calisma Alani: Vergi Ceza Hukuku

1 Ankara Yildirim Beyazit Universitesi Hukuk Fakiltesi Mali Hukuk Anabilim Dali, msilahsor7@gmail.com
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

RECIDIVISM IN TAX LAW AND CRIMINAL LAW

3th Tuesday Seminar / October 30, 2012

Res. Assist Mert SILAHSOR?

Tax law is the area where the multidisciplinary structure appears most clearly within the
branches of law. In order to ensure the integrity of the law, the relations between these disciplines
must be clearly identified and harmonized. Criminal tax law regulations should be in line with
general criminal law regulations, it is important to ensure efficiency and justice in the implemen-
tation of law provisions. Recidivism is an institution that foresees some aggravation in the sancti-
ons to be applied to the next behavior due to the repetition of the behavior subject to sanction. It
is observed that the punishment and rehabilitation of the perpetrator in the implementation of the
institution and the aim of protecting the society come to the fore. The recurrence is also important
in terms of preventing a new crime, and it is useful to fight and prevent crime.

Recidivism which is one of the ancient institution of criminal law is one of the most cont-
roversial issue in criminal tax law. The practice of recidivism causes lots of unfair sitiuation in
tax law. However it’s an important way of distributing justice by differantiating in sanctions. The
regulation for recidivism is completely different in tax law considering criminal law. In this study,

I will analyse the institution of recidivism in.criminal tax law regulations.

Keywords: Recidivism, recidivism in tax crimes, tax law, criminal tax law

Field of Study: Criminal tax law

2 Ankara Yildirm Beyazit University Faculty of Law, Department of Tax Law, msi-lahsor7@gmail.com
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

YARGITAY 11. HUKUK DAIRESI’NIN E. 2008/8326 K.
2009/13120 SAYILI KARARININ INCELENMESI VE ELESTIRiSI

4. Sal1 Semineri / 11 Haziran 2012

Ars. Gor. A. Oguzhan HACIOMEROGLU!

Bankalar karsiliksiz ¢ikan her ¢ek i¢in kanunda 6ngoriilen miktar1 6demekle yiikiimliidiir.
Inceleme konusu yapilan Yargitay kararindaki olayda davaci, alacaklisi oldugu ¢ekleri, ek hesabi-
nin isledigi subeye degil, muhatap bankanin bagka bir subesine siiresinde ibraz etmistir. Ceklerin
karsiliksiz ¢tkmasi tizerine hamil (davaci), ¢ekin ibraz edildigi subeden, bankanin sorumlu oldugu
tutar1 (1.000 TTLlik) talep etmis, ancak sube 6deme yapmamuistir. Yargitay olayda, “Cekin hesabin
isledigi subeden farkli bir subeye ibrazi halinde, ibraz subesi yasal sorumluluk tutarini 6demek
zorunda degildir. Zira ¢ek hesab1 agilirken ve defteri verilirken gosterilmesi gereken dikkat ve 6zen

yikiimii hesab1 agan subeye aittir” seklinde bir karar vermistir.

Yargitay, s6z konusu karari ile subeye ayr1 birer tiizel kisilik tanimigtir. 3167 sayili kanunun 4.
ve 10. maddeleri ile subeye iliskin temel unsurlar birlikte degerlendirildigine, kanun koyucunun
¢ek hesabinin bulundugu sube disindaki subelere de 10. maddede sozii edilen tutar1 6deme yii-

kiimlaligh getirdigi anlagilmaktadir.

Cek hesabinin bulundugu subeye veya bunun disindaki baska bir subeye ibraz edilen ¢ek
i¢in, banka sorumluluk tutar1 alinmadikea, zamanagimu siiresi (5 yil) igerisinde anilan subelerin
disindaki herhangi bir subeden de sorumluluk tutar: talep edilebilir. Uygulamada da bankalar

genellikle sorumluluk tutarlarini 6demektedir.

Anahtar kelimeler: Karsiliksi1z ¢ek, Muhatap banka, Sube

Calisma alani: Ticaret hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Ticaret Hukuku Anabilim Dali, oguzhaciomeroglu@gmail.com
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CIVIL DEPARTMENT NO. 11 OF THE TURKEY
COURT OF CASSATION’S DECISION
NO. E. 2008/8326 K. 2009/13120 AND ITS CRITISM

4th Tuesday Seminar / June 11, 2012

Res. Assist A. Oguzhan Haciomeroglu®

Banks are responsible for every bad check and must pay the amount of money that prescri-
bed by law. In the event of the decision of the Turkey Court Of Cassation the complainant did not
submitted the check to the bank branch that has the check account, instead submitted to another
branch of the bank in due time. When the checks bounced, the complainant claimed for the legal
liability amount that the bank must pay for bad checks (1000 Turkish Liras) from the bank branch
that the complainant submitted the check, but the branch didn’t pay. The Republic of Turkey Court
Of Cassation decided that: “In the case that the check is submitted to a different branch from the
branch where the account is processed, the branch that the checks submitted does not have to pay
the legal liability amount. Because the branch has the duty of care and should be careful while
opening a check account ”

The Court of Cassation has granted a separate legal entity to the branch with this decision.
But it is understood that Articles 4 and 10 of the Law No. 3167 and the basic elements of the bran-
ch are evaluated together, that the lawmaker obliged the bank to pay the amount mentioned in

Article 10 to branches which is not the branch where the check account is.

It is possible to claim for the amount that the banks must pay for bad checks in period of
limitation which is 5 years, if the legal liability amount has not been paid. It can be claimed from

every branch that the bank has. In practice, banks usually pay their liability amounts.

Keywords: Bad check, Drawee bank, Branch
Field of Study: Commercial Law

2 AnkaraYildirnm Beyazit University Faculty of Law Department of Commercial Law, oguzhaciomeroglu@gmail.com
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Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

TURK VE ALMAN HUKUKUNDA KARSILASTIRMALI REKLAM
5. Sal1 Semineri / 13 Kasim 2012

Ars. Gor. Belkis VURAL!

Kargilagtirmali reklam kavrami giiniimiizde herkesi yakindan ilgilendirendirmektedir. Ken-
disi, mallary, is iirtinleri ve faaliyetleri ile rakibin ayni cesit unsurlar: arasinda agik veya kapali
baglant1 kurularak yapilan reklam karsilastirmali reklam olarak tanimlanabilir. Karsilagtirmali
reklamin en 6nemli unsuru; rakibin sahsi, mali, hizmeti veya fiyat: ile baglant: kurulmasi olarak

belirlenebilir. Baglant: kurulmasi agik veya kapali sekilde olabilir.

Ozellikle, kitlelerin tiikketim aliskanliklarina yon veren bir kavram olarak siklikla karsimiza
¢ikan karsilagtirmali reklam yaniltici olmasi halinde bir haksiz rekabet olusturmaktadir. 6102 say1-
1 TTK ile birlikte hukukumuzda yaniltici reklam agikga haksiz rekabet hali olarak diizenlenmistir.
6102 sayili TTK'dan 6nceki donemde ise yaniltict ve yanlis bilgiler iceren reklamlara ilisikin agik
bir diizenleme mevcut degildi. Buna ragmen gerek doktrinde gerekse yargi kararlarinda 6762 sa-
yii TTK m. 56 ve m. 57(1) ile 57(3)’te diizenlenen haksiz fiil hiikiimlerine bagvurulacag: kabul
edilmekte idi.

Bu ¢aligmada, oncelikle karsilastirmali reklam kavrami, karsilastirmali reklamin unsurlari,
ilgili mevzuat ve karsilastirmali reklamin haksiz rekabetle iliskisi inceleme konusu yapilmistir.
Ozellikle, 6102 sayili TTK'dan énceki donemde kargilagtirmali reklam hakkinda verilmis Yargitay
11. Hukuk Dairesinin iki karar1 (11.HD, T. 9.10.1989, E. 1988/7434, K. 1989/5174 sayili “Tlanda
Karacan 17 Karari1ve 11.HD., T. 22.12.1992, E. 1991/4992, K. 1992/1161 sayil1 “DYO boyada bi-
rinci” Karari) bu ¢aligmada inceleme konusu yapilmis olup, Alman Hukuku ve AB Mevzuat1 ve

uygulamasi karsilagtirmali olarak ele alinmistir.

Anahtar Kelimeler: Karsilastirmali Reklam, Yaniltic1 Kargilastirmali Reklam, Haksiz Rekabet
Calisma Alani: Ticaret Hukuku, Kargilastirmali Hukuk

1 LL.M. (eur. Miinih); Ankara Yildinm Beyazit Universitesi Milletlerarasi Ozel Hukuk Anabilim Dali, Arastirma Gérevlisi; bvural@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

COMPARATIVE ADVERTISING IN TURKISH AND GERMAN LAW
5. Tuesday Seminar/ November 13, 2012

Res. Assist. Belkis VURAL?

Today, the concept of comparative advertising is in everybody’s interest. Comparative adver-
tising is an advertising which comparing one’s own business, business products or activities with
competitor’s same kind of business components through apparent or hidden correlation consti-
tutes comparative advertising. The most important element of comparative advertising is to be
pointed as the correlation with personality of competitor, its product, service or price. This rela-
tionship between comparative advertising and competitor’s business components can be apparent
or hidden.

Comparative advertising has severe impact on the decision of customers. However, a mislead-
ing comparative advertising results in unfair competition. With the recent Turkish Commercial
Code Numbered 6102, misleading comparative advertising is precisely regulated as an example
of unfair competition. Before Turkish Commercial Code Numbered 6102, there was no provision
governing misleading and misinformative advertising. Despite the lack of precise provision, for
disputes arising from misleading comparative adversiting, Articles 56 and 57(1) of the former
Turkish Commercial Code Numbered 6762 were accepted as applicable provisions by legal schol-

ars and courts.

In this study, firstly the concept of comperative advertising, components of comperative ad-
vertising, related legislation and the relationship between comperative advertising and unfair com-
petition have been examined. After that, especially, two cases of 11th Civil Chamber of Turkish
Court of Cassation (namely 11.HD, T. 9.10.1989, E. 1988/7434, K. 1989/5174 “Ilanda Karacan 1”
ve 11.HD., T. 22.12.1992, E. 1991/4992, K. 1992/1161 “DYO boyada birinci’) related to compara-
tive advertising have been analysed and German and European Union law have been compared in

terms of comparative advertising.

Keywords: Comparative Advertising, Misleading Comparative Advertising, Unfair Competi-
tion

Field of Study: Commercial Law, Comparative Law

2 LL.M. (eur. Munich); Ankara Yildirnm Beyazit University, Department of Private International Law, Research Assistant, bvural@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

TICARET UNVANI, ISLETME ADI VE TESCILSiZ MARKALARIN
SAGLADIGI MARKA KORUMASININ KAPSAMI

6. Sal1 Semineri / 20 Kasim 2012

Arzu SUNGUR!

Bu ¢alismamizda ticaret unvani ve igletme adi 6zellikle 6102 Sayili TTK ile getirilen degisik-
likler 15181nda incelenmistir. Konu, Doktrinde kabul géren sekilde; ticaret unvani ve isletme adinin
olusumu, kullanimy, tescili ve korunmasina iligkin boliimler halinde el alinmigtir. Tescilsiz mar-
kalarin sagladig1 marka korumasinin kapsaminin islenmesinde de yine Doktrinde kabul gordigii
sekilde; haksiz rekabet hiikiimlerinin sagladig1 koruma ve 556 Sayili KHK’nin sagladigi koruma
ayrimi dikkate alinmistir. KHKnin 6ngordiigii itiraz ve iptal davasi ile hiikiimsiizliik davasina ise
ayrintili ve agirlikli olarak yer verilmeye ¢alisilmistir. Konunun kapsaminin anlagilabilmesi baki-

mindan yogun olarak Doktrinde de 6nem verilen Yargitay kararlarina yer verilmistir

6102 Sayili TTK ile diinyada ve Tiirkiyede yasanan gelismeler 15181nda kapsamli degisikliklere
gidilmistir. Fakat ticaret unvani ve isletme ad1 konusunda yasa maddelerinde yapilan dil sadeles-
mesi ile teknolojik gelismeler kapsaminda yapilan degisiklikler ile yetinilmistir. Bu konuda yapilan
en 6nemli degisiklik ise gercek kisi tacirlerin ticaret unvaninin korunmasinin Tiirkiye sinirlarina

genisletilmis olmasidir.

Haksiz rekabet hitkiimlerinde ise dnemli degisiklikler yapilmis, bu hiikiimlere bagvurabile-
cek kisi ve kurumlarin kapsami genisletilmistir. Tescilsiz markalarin sagladigi marka korumasinin
kapsami agisindan hem diinyada hem iilkemizde ¢agin en 6nemli konularindan olan fikri miil-
kiyet alaninda yeknesaklig1 saglayacak bir Kanunun hala gikarilmamis olmasi1 6nemli bir eksiklik
olarak gozlenmistir. Fikri miilkiyet haklarinin tek bir Kanunda toplanmasina iliskin ¢alisma hala
devam etmektedir. Bu Kanunun yasalasip ytiriirlige girmesi ile iilkemizin fikri milkiyet haklari-

nin korunmasi bakimindan kisa zamanda mesafe kat edecegi siiphesizdir.

Anahtar Kelimeler: Ticaret unvani, isletme ads, tescilsiz marka

Calisma Alani: Ticaret hukuku

1 Ankara Yildirm Beyazit Universitesi Hukuk Fakiiltesi Ozel Hukuk Yiiksek Lisans Ogrencisi, Ankara Barosu Avukat, sungur.arzu@gmail.com
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SCOPE OF BRAND PROTECTION PROVIDED BY TRADE NAME,
BUSINESS NAME AND UNREGISTERED BRANDS

6th Tuesday Seminar / November 20, 2012

Arzu SUNGUR*

In this study, trade name and business name have been analyzed in the lights of amendments
defined by the Turkish Commercial Code numbered 6102. The subject has been discussed in ter-
ms of trade name, formation of business name, utilization, registration, and protection as it is
well accepted in the doctrine. Unfair competition provisions and the protection provided by the
Decree Law No. 556 has been taken into consideration in the discussion of trademark protection
of non-registered trademarks. Subjects regulated by the Decree Law 556; action of objection, ac-
tion for annulment, and suit of nullity has been given comprehensively. Supreme court decisions,

which are frequently regarded by the doctrine, have been extensively presented.

Comprehensive and important changes have been made in 6102 TCC in the precsence of
latest developments in the world and Turkey. However, only linguistic simplifications, and regu-
lations with respect to changes in the content of thecnological progress have been made in the
subject of trade name and business name. At this point, the most important regulation is made by

extending protection of trade name of natural person traders to whole Turkey.

Significant changes have been made in the provisions of unfair competition and the scope of
the persons and institutions that can apply to these provisions has been expanded. In the field of
trademark protection provided by unregistered trademarks, lack of a law which ensures unifor-
mity in the field of intellectual property has been observed both in the world and in our country.
The study on the collection of intellectual property rights in a single law is still in progress. It is
obvious that our country will make major progress in the field of protection intellactual property

with the coming into force of this law.

Keywords: trade name, business name, unregistered brand

Field of Study: Commercial law

2 Ankara Yildirm Beyazit University Faculty of Law Private Law Graduate Student, Ankara Bar Association Lawyer, sungur.arzu@gmail.com
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6100 SAYILI HMK ISIGINDA TURK MAHKEMELERININ
MILLETLERARASI YETKIiSI

7. Sal1 Semineri / 27 Kasim 2012
Ars. Gor. Halil Alperen ISIK'

Bu sali seminerinde, 01.10.2011 tarihinde yiiriirliige giren 6100 Sayil1 Hukuk Muhakemeleri
Kanununun yetkiye iligkin hiikiimleri, 5718 Sayili Milletleraras1 Ozel Hukuk ve Usul Hukuku

Hakkinda Kanun'un m.40 hitkmii ¢ercevesinde degerlendirilmistir.

Hukuk Muhakemeleri Kanunu 1.10.2011 tarihinde yiiriirlige girmistir. Tirk mahkemeleri-
nin milletleraras: yetkisine iligkin Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun
madde 40, i¢ hukukun yer itibariyle yetki kurallarina atif yapmaktadir. Bir davada Hukuk Muha-
kemeleri Kanunu uyarinca yer itibariyle yetkili bir mahkeme mevcut degilse, Tiirk mahkemeleri-
nin o dava i¢in milletleraras: yetkisi de yoktur. Bu seminerde, HMK’nin yetkiye iligskin hiikiimle-
rinin Tiirk mahkemelerinin milletlerarasi yetkisi bakimindan doguracag: sonuglar incelenmistir.
Seminerde, Hukuk Muhakemeleri Kanunundaki 6zel yetki halleri, sozlesmeden dogan davalarda
yetki, sigorta sozlesmelerinden dogan davalarda yetki ve haksiz fiillden dogan davalarda yetki ko-
nular1 ayri ayr1 degerlendirilmistir. Bununla birlikte, gegici hukuki koruma tedbirlerinde yetki ve
derdestlik konular1 da seminerde ele alinmistir. Seminerde ele alinan bir diger inceleme konu-
su ise, milletlerarasi yetki sozlesmeleridir. Bu kapsamda, Hukuk Muhakemeleri Kanunu m.17 ve
Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun m.47 hiikiimleri birlikte degerlen-
dirilmigtir. Ayrica, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun'un Tiirklerin kigi
hallerine iliskin davalarda Tiirk Mahkemelerinin milletleraras: yetkisini diizenleyen m.41 hitkmii

de degerlendirilmistir.

Hukuk muhakemeleri Kanunu’nda diizenlenmemekle birlikte, milletlerarasi iflas davalarinda

yetki konusu da seminerde incelenmistir.

Anahtar kelimeler: Milletleraras: Yetki, Milletlerarasi Yetki Sozlesmeleri, Milletlerarast Der-
destlik.

Calisma alani: Milletleraras: Ustil Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk Anabilim Dali, haisik@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

INTERNATIONAL JURISDICTION OF TURKISH COURTS UNDER THE
PROVISIONS OF CODE OF CIVIL PROCEDURE NUMBERED 6100

7th Tuesday Seminar / November 27, 2012

Res. Assist. Halil Alperen ISIK?

In this tuesday seminar, jurisdiction provisions of Code of Civil Procedure Numbered 6100
and which entered into force on 01.10.2011 examined within the framework of Article 40 of The

Act on Private International Law and International Procedural Law Numbered 5718.

The Civil Procedure Law entered into force on October 1, 2011. Article 40 of The Act on Pri-
vate International Law and International Procedural Law, which governs the international jurisdi-
ction of the Turkish courts, refers to domestic jurisdiction rules. If there is no competent court for
a case according to domestic jurisdiction rules, then the Turkish courts do not have international
jurisdiction in that case. In this seminar, the consequences of the jurisdiction rules of the Code of
Civil Procedure Numbered 6100 on the international jurisdiction of Turkish courts are examined.
Also the matters of jurisdiction in cases arising from contracts, cases arising from insurance cont-
racts, cases arising from torts have examined with interim measures of protection and lis pendens.
In addition to this, choice of forum agreements examined with comparison between Article 17 of
the Code of Civil Procedure Numbered 6100 and Article 47 of The Act on Private International
Law and International Procedural Law. In addition, Article 40 of The Act on Private International
Law and International Procedural Law Numbered 5718 which about the international jurisdiction

of the Turkish courts in the cases concerning the personal status of the Turks was also evaluated.

Although not regulated by the Code of Civil Procedure Numbered 6100, jurisdiction in inter-

national bankruptcy cases has also been examined in the seminar.
Keywords: International Jurisdiction, Choice of Forum Agreements, Lis Pendens.

Field of Study: International Procedural Law

2 Ankara Yildirim Beyazit University, Faculty of Law, Department of Private International Law, haisik@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

HUKUK’TA METOD VE PROBLEM COZME
8. Sal1 Semineri / 4 Aralik 2012
Ars. Gor. Emre KALENDER!

2012-2013 egitim-6gretim doneminin sekizinci Sali Semineri etkinligi kapsaminda “Hukuk’ta Metod
ve Problem Cozme” konulu sunum, Emre Kalender tarafindan gergeklestirilmistir. Sunumun ardindan otu-
rum, soru - cevap boliimiiyle sona erdirilmistir.

METHOD AND PROBLEM SOLVING IN LAW
8th Tuesday Seminar / December 4, 2012

Ars. Gor. Emre KALENDER

At the 8th Tuesday Seminar, Emre Kalender, made a presentation titled as “Method and Problem Sol-
ving in Law”. After the presentation, the session has been ended with the question - answer section.

1 Kirikkale Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

MILLETLERARASI HUKUKTA HAKEMLIK
9. Sali Semineri/ 11 Aralik 2012

Ars. Gor. Saadet KOK!

Uluslararasi iliskilerin gesitli sebeplerle eskisinden daha grift bir hal almasi, bu iliskilerden
kaynakli uyusmazliklarin ¢6ziimiinti de farklilagtirmistir. Bu uyusmazliklar, devletlerin i¢ huku-
kunda oldugu gibi siki bir denetimle yiiriitiilemese de uluslararasi toplumun birtakim zorlayici

tedbirleriyle karsilanmaktadir.

Mahkemeler tarafindan ¢oziime kavusturulan kisiler arasindaki uyusmazliklar yine bu ki-
silerce, maddi hukuktaki irade serbestisine dayanarak mahkemelerden alinip 6zel kisilere gotii-
riilebilir. Bu hakemligin en basit tanimidir. Hakemlik nitelik ve islevsel olarak sosyal, siyasal ve

ekonomik gelismelerden de etkilenen ve giin gectik¢e gelisen bir miiessesedir.

Ozellikle kiiresellesmenin getirdigi alan-konu bazinda uzmanlagmanin énem kazandig1 gii-
niimiiz diinyasinda, uluslararasi uyusmazliklarin da ayrintilariyla diizenlenerek aranan ¢6ziimle-
rin gergekten etkili olmasina 6zen gosterilmektedir. Uluslararasi hakemlik bu ¢6ziim yollarindan
biridir. Milletlerarasi hukukta hakemlik kavrami, devletler arasinda ¢ikan uyusmazliklara tarafsiz
tigiincii kisi ya da organlarca, uluslararas: hukuku esas alarak ¢6ziim yolu sunan bir kuruma isa-
ret etmekteydi. Ancak giiniimiiz uluslararasi iliskilerine baktigimizda goriilecektir ki, devletler ve
uluslararas: orgiitler yaninda gergek kisiler ve 6zel hukuk tiizel kisilerinin de uluslararas: boyutlu
faaliyetlerde rol almalar1 sebebiyle gerek kendi aralarindaki uyusmazliklara gerek devletler veya

uluslararas: orgiitler aras1 uyusmazliklarda uygulanacak bir kurum vasfini kazanmigtir.

Bu baglamda sunumumuzda, en basta uluslararas1 uyusmazlik kavrami ve gesitleri incelen-
mis, uyusmazliklarin uluslararas: boyutta barigg1 ¢6ziim yollarina deginilmistir. Barig¢1 ¢oziim
yollarindan hukuki ¢6ziim yollar1 kategorisine dahil olan hakemlik miiessesi kamu hukuku ve
ozel hukuk alaninda birtakim farkliliklarla islerligini siirdiirmektedir. Ozellikle uyusmazlik taraf-
larinin, bu uyusmazligin ¢6ztimiinde iradeleriyle siireci yonetebiliyor olmalar1 hakemligi daha da

basvurulabilir bir yol haline getirmistir.

Anahtar kelimeler: Uluslararasi Hakemlik, Uluslararasi Uyusmazlik, Uyusmazlik Coziim
Yollar1

Calisma alani: Milletlerarasit Hukuk

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, sdegerli@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ARBITRATION IN INTERNATIONAL LAW
9th Tuesday Seminar / December 11, 2012

Res. Assist. Saadet KOK?

The fact that international relations became more complicated than before because of various
reasons also differentiated the resolutions of disputes arising from these relations. While these
disputes cannot be carried out through strict control as in the domestic law of states, they are met

by some coercive measures of the international community.

The disputes between the persons resolved by the courts may also be taken from the courts
and brought before to private persons by the same persons on the basis of the free will in material
law. This is the simplest definition of arbitration. The arbitration is an institution that is influenced

by social, political and economic developments and developing day by day.

Especially in today’s world where specialization on the basis of field-subject brought about
by globalization has gained importanceinternational disputes are arranged in detail and the care
is taken to ensure that the solutions sought are really effective. International arbitration is one of
these solution methods. The concept of arbitration in international law referred to an institution
that provided a solution based on international law by independent third parties or bodies to the
disputes between states. However, when we look at the international relations of today, it will be
seen that, because of the fact that real persons and private entities besides states and international
organizations, take part in international activities, this institution have become an institution to

be applied both in disputes among themselves and between states or international organizations.

In this context, in my presentation, the concept and types of international dispute were exa-
mined in the first place, and the peaceful settlement of disputes at international level were dis-
cussed. The arbitration institution, which is included in the legal remedies category of peaceful
settlement of disputes, are used with some differences in the field of public law and private law. In
particular, the fact that the parties to the dispute can manage the process in the resolution of this

dispute has made arbitration more feasible way.

Keywords: International Arbitration, International Dispute, Dispute Resolution

Field of Study: International Law

2 Ankara Yildinm Beyazit University Faculty of Law Department of International Law, sdegerli@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ANAYASA YARGISI, YARGISAL AKTiViZM VE DEMOKRASI
10. Sali Semineri / 18 Aralik 2012

Ars. Gor. Ridvan DEGIRMENCI

Liberal demokrat bir diizende iktidarin sinirlandirilmasi sorunu anayasal baglamda en ¢ok
tartisilan sorundur. Bir yanda bireylerin 6zgiirce yasamlarini devam ettirmesinin gerekliligi, diger
yanda ise bu 6zgiir ortamin tanzimini saglayacak iktidarin sinirlar1 bu sorunu ¢éziimsiiz kilmaya
devam etmektedir. Siyasal alanda karar alma yetkisini en tist diizeyde elinde bulunduran iktidarin
liberal demokrat degerler 15181nda ve ondan zerre sapmadan gorevini ifa etmesi i¢in anayasal yargi
pratik bir ¢6zlim olarak oraya ¢ikmistir. Fakat iktidarin denetlenmesi islevine malik bir yarg: gii-

ciiniin bu giictinii kullanir iken siyasi arenada adaleti tesis etme noktasindaki islevi nedir?

Zuliim bir seyin olmasi gereken yerden bagka bir yere konmasi olarak kabul edilir ise adalet
bunun zitt1 olarak bir seyin olmasi gerektigi yerde olmasini saglamak veya bu dengeyi bozani
yargilamak olarak addedilebilir. O halde, siyasi arenada adaletin tesisi i¢in gerekli olanin devlet
erklerinin anayasal sinirlar1 icerisinde hareket etmesini saglamak oldugunu ifade edebiliriz. Oy-
leyse, anayasal yarginin siyasi arenada adil olabilmesi i¢in yapmasi gereken yasama ve yiiriitme
erklerinin anayasal ilkeler ¢ercevesinde hareket etmesini saglama olacaktir ve tabii ki zulme mahal
vermemek i¢in kendisi de bu denetleme islevinden fazlasina girismemeli ve kendi anayasal sinir-

larin1 agmamalidir.

Genel yargimiz bu olmakla beraber irdeleyecegimiz husus Tiirkiye ve Amerika anayasal yar-
gisinin kargilagtirmali olarak siyasette adaleti tesis etme hususundaki becerileri olacaktir. Her iki
yiiksek mahkemenin vermis oldugu kararlarla toplum hayatinda derin etkiler meydana getirdigi
asikar. Biz ¢alismamizda, kararlarin bu etkilerinden ziyade devlet erklerinin sinirlarinin tayini
noktasindaki belirlemelerinin ne derece anayasaya uygun diistiigii binaenaleyh anayasa yargisinin
kararlarinin diger erklerin alanina ne derece miidahale ettigi daha terminolojik bir ifade ile ne

derece aktivist bir tutum arz ettigini inceleyecegiz.

Anahtar kelimeler: Anayasa yargisi, yargisal aktivizm, adalet

Calisma alani: Hukuk felsefesi
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CONSTITUTIONAL JUDICIARY, JUDICIAL
ACTIVISM AND DEMOCRACY
10th Tuesday Seminar / December 18, 2012

Ars. Gor. Ridvan DEGIRMENCI

The issue of restricting government is the most contradictory problem respecting to the cons-
titutional context in liberal democratic systems. Both the necessity of keeping individuals’ lives
sustained freely and the borders of the government which put an order to the public are maintai-
ning this problem unsolvable. Constitutional judiciary is constituted as a practical device for pro-
viding solution to the government that has the most effectively political capacity in policy making
process while it executes in the light of liberal democratic values and never deviates from them.
However, what is the role of the judiciary which has the power of being within the competence of

supervising the government while doing justice in the political arena?

If the cruelty can be understood as positioning something on a place that is not really brou-
ght it to there, on the contrary, justice can be defined as functioning normally regarding bringing
something to the place what it really belonging to or judging someone destabilize this statue..
Therefore, we can assume that the necessity for establishing the justice system in political arena is
correlating the branches of the state powers in constitutional borders. Thus, in order to act fairly in
politics, constitutional court should draw the line in each and every action of legislative and execu-
tion, which are consisted of constitutional principles, and surely should do nothing more than that

and shouldn’t exceed the authority itself to prevent the system turning into tyranny.

With this general idea, the case we will scrutinize is the comparative skills of Turkish and
American constitutional judiciary being about establishing justice in politics. It is obvious that the
judgments of both courts influence public life deeply by their adjudications. Rather than these
effects of decisions, we investigate that how much the decisions which are sentenced for drawing
the lines between each political branches of state are appropriate for the constitution, here upon,
how much these decisions interfere or put a pressure on the lines between other branches except

judiciary, terminologically, act in an activist manner.

Keywords: constitutional judiciary, judicial activism, justice

Field of Study: Legal philosophy
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

IDARI USUL HUKUKUNDA DINLENIiLME HAKKI
11. Sali Semineri/ 2 Ocak 2013

Ars. Gor. Melike Ozge CEBI BUGDAYCI!

Idari iglemin olusumu siirecinde, ilgililerin haklarinin korunmasini ve idarenin hukuka uy-
gun davranmasini saglamak amaci tagtyan kurallar olarak ifade edilebilen idari usulde, idarenin
tesis edecegi islem ve alacag: kararlarinda genel usul kurallarina bagli hareket etmesi gerektigi
kabul edilir. Idarenin belli usul kurallar: ile hareket etmesi demokratik hukuk devletinin de bir
geregidir. Bu sekilde bireyin, kamu giicii ile donatilmis olan idare karsisinda korunmasi ve idare
ile yakinlasmasi saglanir. En 6nemli idari usul ilkelerinden biri olan dinlenilme hakk: geregince
de, hakkinda tesis edilen idari islem ve kararlardan etkilenecek ilgililere, idare tarafindan ken-
dini savunma ve goriisiinii agtklama imkéani verilmesi gerekir. Boylece islemin ilgilisi, hakkinda
tesis edilecek olan islem hakkinda dnceden bilgi sahibi olup islemin tesisi siirecine katilabilir ve
kendini ifade etme imkani bulur. Heniiz hakkinda yiiriirliige girmis agik bir kanun hitkmii bulun-
mamaktaysa da yargisal i¢tihatlara savunma hakki boyutuyla konu olan dinlenilme hakki, bireyi
etkileyecek her tedbirin alinmasindan 6nce ona taninmasi gereken 6nemli bir haktir. Bu hak 6zel-
likle idari yaptirim kararlar1 gibi yoneldigi ilgililerin hukuki durumlarini etkileyen idari islemlerin
tesisi siirecinde 6nem arz etmektedir. Bu sekilde hem ilgilinin hem de idarenin dogru bir sekilde
bilgilenmesi saglanarak yargi asamasindan dnce, bireyin haklarinin korunmasina hizmet edilir.
Savunma hakki boyutu ile mevzuatta daginik ve sinirli bir bicimde diizenlenmis olan dinlenilme
hakkinin, genel bir idari usul kanununda diizenlenmesi, hukuk devleti ilkesinin gerceklestirilmesi

bakimindan daha etkili olacaktir.

Anahtar kelimeler: Idari Usul, Dinlenilme Hakki, Hukuk Devleti

Calisma alanz: Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali, mocebi@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

RIGHT TO BE HEARD IN ADMINISTRATIVE PROCEDURE LAW

11. Tueday Seminar / January 2, 2013

Res. Assist. Melike Ozge CEBI BUGDAYCI?

In the administrative procedure, which can be defined as rules which aim to protect the ri-
ghts of the individuals and provide the administration to act in accordance with law, it is accepted
that the administration should act in accordance with the general procedural rules in the process
of administrative decision making. As the necessity of rule of law, administrative authorities are
bound with procedural rules. The persons can be protected against administrative authorities and
they get closer one another by these procedural rules. Thanks to the right to be heard, which is one
of the most important principles of administrative procedure, the persons affected by administ-
rative actions or decisions; individuals can be heard and given the chance to express their point
of view. By this way, they can be aware of the administrative decisions relating themselves. Thus,
the right to be heard is an important right which must be recognized before any measure such as
administrative sanctions which affect the individual. If individuals are heard before administrative
authorities, they can also enlighten the administrative bodies and disputes can be solved before
judicial process. It will be more effective for rule of law if the right to be heard is regulated in an

administrative procedure act.

Keywords: Administrative Procedure, Right to be Heard, Rule of Law.
Field of Study: Administrative Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of Administrative Law, mocebi@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CISG UYGULAMASINDA SATICININ SOZLESMEYI iHLALI HALINDE
ALICININ SAHIP OLDUGU HAKLAR

12. Sal1 Semineri/ 22 Ocak 2013
Ars. Gor. Biisra COMERT!

Uluslararasi Taginir Mal Satimina Iligkin Birlesmis Milletler Sézlesmesi (“Viyana Sozlegmesi”,
“CISG”), uluslararas: ticaretin gelismesi sebebi ile s6zlesme iliskisi igerisine giren farkli hukuk
sistemlerine tabi taraflarin bu sozlesme iliskisinden dogan uyusmazliklarin ¢6ztimi i¢in basvuru-
lacak ortak bir diizenleme ihtiyaci neticesinde ortaya ¢ikmistir. Bu sozlesme ile hukukun yekne-
saklastirilmas1 amaglanmis, diizenlenmesinde hem “common law” hem de “civil law” hukuk sis-
temlerinde kabul edilen ilkeler etkili olmustur. Bu s6zlesmenin Tiirk Hukuku a¢isindan 6nemi, 01
Agustos 2011 tarihinde iilkemizde de yiiriirliige girmesi ve uygulanmaya baslamasidir. Tiirkiyenin
de uluslararas: ticarette tesebbiisleri araciligi ile etkin bir rol oynama gabasy, ticari iliski i¢erisinde
bulunulan diger tilke tesebbiisleri arasindaki satim sozlesmesinden kaynaklanan uyusmazliklarin
¢ozlimii i¢in CISGP taraf olma ihtiyacini ortaya ¢ikarmistir. Bu ihtiyag ¢ercevesinde bu seminerde,
CISG duzenlenmesinde etkili olan temel ilkeleri ve satim sdzlesmesinin satici tarafindan ihlali
halinde alicinin sahip oldugu “sézlesmeden déonme hakkinr’, “aynen ifay: talep hakkin1’, “malin
yenisi ile degistirilmesini talep hakkin:”, “malin onarimini talep hakkinr’, “bedelin tenzilini talep
hakkin1’, “zararin tazminini talep hakkini” incelemeyi amaglamaktayiz. Alicinin haklarindan bah-

setmeden 6nce de CISG’in uygulama alani ve saticinin yiikiimliiliiklerine de kisaca deginilecektir.

Anahtar kelimeler: CISG, sozlesmenin ihlali, saticinin yiikiimliiliikleri, alicinin haklar:

Calisma alani: Medeni Hukuk

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, bcomert@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

BUYER’S REMEDIES UNDER THE CISG

12th Tuesday Seminar/ January,22,2013

Res. Assist. Biisra COMERT 2

The United Nations Convention on Contracts for the International Sale of Goods (“the Vien-

» <«

na Convention’, “CISG”) which was adopted in 11 April 1980, aims to present a uniform system
for the contracts of international sales of goods in order to promote the trade between private
undertakings from different countries. CISG includes provisions regarding the formation and
termination of an international sales contract. In addition, it regulates obligations of buyers and
sellers of the contract. As being one of the contracting states Turkey adopted CISG, which is in
force since 01 August 2011. Therefore, it is important for us to dig into the details of the provisions
of CISG. For this reason, after the detection of the sphere of the application, we aim to analyse
buyers’ remedies due to the breach of the contract by the seller and mention sellers’ obligations ac-
cording to CISG. Within this scope we will look through two main principles that are “pacta sunt
servanda” and “absolute liability” to understand the philosophy behind the remedies of buyers
for breach of the seller in CISG. The rights provided by CISG are: “right to require performance”,

» « »

“right to avoidance of the contract’, “right to claim substitute goods”, “right to request for repair”,

2

“right to reduce the price”, “right to claim damages”

Keywords: Breach of the contract, international sales of goods, buyers’ remedies, CISG.

Field of Study: Civil Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Civil Law, bcomert@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

AKADEMIK YAZIM iHLALLERI VE ETiK ILKELER
13. Sal1 Semineri / 29 Ocak 2013

Ars. Gor. Akif TOGEL'

Bu ¢alismada bilimsel arastirmalarin gergeklestirilmesi sirasinda dikkat edilmesi gereken etik
ilkeler incelenmektedir. Ayrica bilimsel aragtirma bulgularinin yazimi ve yayinlanmasi agamasin-
da ortaya ¢ikan etik ihlal tiirleri ile Yiiksekogretim Kurumlar: Bilimsel Arastirma ve Yayin Etigi
Yonergesi kapsaminda tanimlanan yayin etigine aykir1 eylemler degerlendirilmektedir. Arastirma
sonucunda, uluslararas: diizeyde kabul edilen etik ilkeler arasindan intihal, sahtecilik, ¢arpitma,
tekrar yayim, dilimleme ve haksiz yazarlik gibi eylemlerin Yiiksekogretim Kurumlar: Bilimsel
Aragtirma ve Yayin Etigi Yonergesi biinyesinde yayin etigine aykir1 goriilerek ¢esitli yaptirimlar

belirlendigi tespit edilmistir.

Anahtar kelimeler: Bilimsel Arastirma Etigi, Akademik Yazim Thlalleri, Bilimsel Yayin Eti-
gine Aykir1 Eylemler.

Calisma alani: Hukuk metodolojisi

1 YBU Hukuk Fakiiltesi, Anayasa Hukuku ABD
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ACADEMIC WRITING BREACHES AND ETHICAL PRINCIPLES

13rd Wednesday Seminar / January 29, 2013

Res. Assist. Akif TOGEL

In this study, ethical principles that should be considered during the conduct of scientific
research are examined. In addition, ethical breaches that arise during the writing and publication
of scientific research findings and violations of publication ethics defined in the scope of Directive
on Scientific Research and Publication Ethics of Higher Education Institutions are evaluated. As
a result of the research, it has been determined that various sanctions determined in line with the
Scientific Research and Publication Ethics Directive such as plagiarism, falsification, distortion,

republishing, slicing and unfair writing among the internationally accepted ethical principles.

Keywords: Scientific Research Ethics, Academic Writing Violations, Non-Ethical Actions in

Scientific Publication.

Field of Study: Legal methodology
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ANAYASALARIMIZIN BASLANGIC KISIMLARI

14. Sal1 Semineri / 5 Subat 2013

ismail YAZICIOGLU!

Baslangi¢ kisimlari, anayasalarin yapilis sebeplerini, ruhunu, felsefesini ve dayandig ilkeleri
ortaya koyan hukuki metinlerdir. Genellikle edebi bir iislupla yazilan baslangi¢ kisimlarinin ana-
yasalarda bulunma zorunlulugu yoktur. Ancak ¢ogu iilkenin anayasasinda baglangi¢ kisimlarinin
bulundugu goriilmektedir. Tiirkiyede de 1961 Anayasasinda baslangi¢ kismina ilk kez yer veril-

mis, bu usule 1982 Anayasasi ile devam edilmistir.

Bu seminerde, baslangi¢ kisimlarinin anayasalarimizda nasil diizenlendigi agiklanmustir. Se-
minerin ilk bélimiinde 1961 ve 1982 Anayasalarindaki baslangi¢ kisimlarinin sekli ve maddi 6zel-
likleri ele alinmugtir. Ozellikle 1982 Anayasasinin baglangi¢ kisminda yer verilen ilkeler ayrintili
bir bi¢imde agiklanmis, bu ilkelerin degistirilemez hiikiimlerle iliskisi ortaya konulmustur. Ayrica
Avrupa tilkelerinin anayasalarinin baslangi¢ kisimlarindan 6rnekler verilerek 1982 Anayasasinin

baslangi¢ kismi ile mukayesesi yapilmistir.

Seminerin ikinci boliimiinde ise 1961 ve 1982 Anayasalarinin baslangi¢ kisimlarinin sembo-
lik ve hukuki degeri iizerinde durulmustur. Baslangi¢ kisimlarinin hukuki degeri konusunda dokt-
rindeki farkl goriisler ifade edilerek, Anayasa Mahkemesinin konu ile ilgili yaklagimi agiklanmig-
tir. Anayasa Mahkemesi'nin kararlarinda ¢ogunlukla destek 6l¢ii norm olarak kullanilan baglangig
kisimlarinin bagimsiz 6l¢li norm olarak kullanilip kullanilamayacagi érnek kararlar tizerinden
tartisilmistir. Seminerin sonunda ise baslangi¢ kisminin yeni anayasa ile ilgili calismalarda tizerin-
de uzlagilmasi zor konulardan biri olabilecegi belirtilmistir. Bu noktada yeni anayasada baslangi¢

kismina yer verilmeme segeneginin degerlendirilmesi gerektigi ifade edilmistir.

Anahtar kelimeler: baslangi¢ kisimlari, degistirilemez hiikiimler, Anayasa Mahkemesi

Calisma alani: Anayasa hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Daly, iyazicioglu@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

THE PREAMBLES OF OUR CONSTITUTIONS

14th Tuesday Seminar / February 5, 2013

ismail YAZICIOGLU?

The preambles are the legal texts that reveal the reasons for the constitution, the spirit, the
philosophy and the principles on which it is based. Generally, preambles written in a literary style
do not have to be in constitutions. However, it is seen that most countries have their preambles in
the constitution. The preamble was organized for the first time in Turkey with the 1961 Constitu-

tion, this procedure was continued with the 1982 Constitution.

This seminar explains how the preambles are organized in our constitutions. In the first part
of the seminar, the form and material characteristics of the preambles of the 1961 and 1982 Cons-
titution were discussed. In particular, the principles set out in the preamble of the 1982 Constituti-
on are explained in detail and the relationship between these principles and unchangeable articles
has been put forward. In addition, examples from the preambles of the constitutions of European

countries were given and compared with the preamble of the 1982 Constitution.

In the second part of the seminar, the symbolic and legal value of the preambles of the 1961
and 1982 Constitution were emphasized. The different views of the doctrine on the legal value of
the preambles are expressed and the approach of the Constitutional Court is explained. It was dis-
cussed on the basis of sample decisions whether the preambles used as support norms in the deci-
sions of the Constitutional Court could be used as independent norms. At the end of the seminar,
it was stated that the preamble could be one of the difficult issues to be agreed upon in the studies
related to the new constitution. At this point, it is stated that the option of not having a preamble

in the new constitution should be evaluated.

Keywords: Preambles, Unchangeable Articles, Constitutional Court

Field of Study: Constitutional law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Constitutional Law, iyazicioglu@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

GENEL ISLEM KOSULLARI

15. Sal1 Semineri / 12 Subat 2013
Ummiihan KAYA !

Genel islem kosullari, bir¢ok kimseyle yapilmak tizere olusturulan, taraflardan birinin tek
yanli olarak belirleyip kars: tarafa sundugu genel ve soyut nitelikteki sozlesme igeriklerini ifade
eder. Ozellikle ¢ok sayida kimseyle sozlesme yapan kisi ve kuruluslarin kullandigi bu kosullar;
zaman kaybinin 6nlenmesi, s6zlesmede yer almasi gereken hiikiimlerin unutulma olasiligy, sézles-
menin her defasinda iyi bir sekilde kaleme alinamamasi tehlikesinin varlig: gibi sebeplerle yaygin
bir sekilde kullanilmaktadir. Giiniimiizde bireysel sozlesmelerin yerini genel islem kosullarindan

olusan sozlesmeler almistir.

Genel islem kosullarini hazirlayan veya kullanan tarafin, yapacag: sozlesmelerde karsila-
sabilecegi tiim olasiliklar1 diisiinerek her yoniiyle kendisini giivence altina almasi ve bu sebeple
sozlesmenin giigli tarafini olusturmasi kaginilmazdir. Bu durum ise taraflar arasindaki menfaat
dengesini alt tist etmekte ve miidahaleyi zorunlu kilmaktadir. Genel islem kosullarini kabul etmek
suretiyle sozlesmeye katilan taraf bu iliskinin zayif tarafini olusturur ve bu tarafin korunmasi ge-

rekir.

Genel islem kosullarini igeren sozlesme iligkilerinde taraflar arasindaki menfaat dengesinin
kurulmasi ve sozlesme adaletinin gergeklestirilmesi amaciyla genel islem kosullari ii¢ asamali bir

denetime tabi tutulmaktadir. Bunlar; yiiriirliik, yorum ve igerik denetimidir.

6098 say1il1 Tiirk Bor¢lar Kanunu'nun 20 vd. maddelerinde diizenlenen genel islem kosullari,
bu kanunun yiirtrligiinden 6nce de alternatif birtakim hiikiimlere dayanilarak yarg: kararlar:

yoluyla denetleniyordu.

Anahtar Kelimeler: Haksiz Sart, Yiiriirliik Denetimi, Yorum Denetimi, Icerik Denetimi

Calisma Alani: Borglar Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, ukaya@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

GENERAL TERMS AND CONDITIONS

15th Tuesday Seminar / February 12, 2013

Ummiihan KAYA 2

General terms and conditions mean general and abstract contents of a contract, formed to
enter into contract multilaterally, determined by a single party and dictated to the other party.
Especially used by persons and institutions which enter into a contract with many parties, these
terms and conditions are widely preferred to be employed since it prevents wasting time, provisi-
ons necessary to be situated in the contract may be forgotten and also there is a risk each time to
draw the contract not well enough. Nowadays, contracts with general terms and conditions have

been replacing the individual contracts.

It is inevitable that the party who prepare and use the general terms and conditions secure
himself in every respect, considering every possibility he may face contracting. This also allow
him to be the stronger party of the contact, which upsets the balance of interest and requires the
interference. The party which participate the contract accepting the general terms and conditions
come to be the weaker party of the contract and therefore should be protected.

General terms and conditions are subject to the three-staged-control in order to protect the
balance of interest between parties in a contract with general terms and conditions and to realise
contractual justice. These are the control of the validity, of the interpretation and of the content.

General terms and conditions regulated in Article 20 et seq. of Turkish Code of Obligations
numbered 6098 were controlled through court decisions based on certain alternative provisions

before this Code’s entry into force.

Keywords: unfair term, the control of the validity, the control of the interpretation, the cont-

rol of the content.

Field of Study: Obligations Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of Civil Law, ukaya@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CEZA MUHAKEMESI HUKUKUNDA UZLASMA KURUMU
16. Sal1 Semineri / 19 Subat 2013

Ars. Gor. ilhan BULUT"

Diinyadaki sosyal ve ekonomik degisimler hukuk alaninda da yeni yaklagimlara ve mevcut
kurumlarda yeniliklere neden olmaktadir. Bu nedenle ceza adaleti sisteminde degisen toplumsal
kosullara ve ihtiyaglara gore yenilenme ihtiyaci bulunmaktadir. Ceza hukukunun amacinin faile
ceza vermek oldugunu kabul eden klasik anlayis artik degismeye baslamistir. Bunun yaninda failin
topluma yeniden kazandirilmas: diisiincesinin de benimsenmesiyle gelisen ceza adaleti sistemi,
magdurun korunmasi ve magduriyetinin giderilmesi egilimi ile yeni bir boyut kazanmig bulun-
maktadir. Tirk Ceza Muhakemesi Hukukunda diizenlenen uzlasma kurumu da onaric1 adalet

anlayis1 cercevesinde magdurun korunmasi ve tatmin edilmesini amaglamaktadir.

Esas itibari ile Anglo-Amerikan hukukuna 6zgii bir kurum olan uzlagsma, kisa siirede Kita
Avrupast hukuk sistemlerinde de kendine yer bulmus ve su an 5271 sayili Ceza Muhakemesi Ka-
nunu (CMK) ile hukuk sistemimize dahil olmustur. Yeni ceza adaleti sisteminde magdurun ve
onarici adalet anlayisinin 6n plana ¢ikmasi, ceza yargilamasinda basitlesme egilimi, yarginin hiz-
landirilmasi ve masraflarin azaltilmasi, klasik ceza anlayisinin yetersizlikleri ve degisen sug politi-
kasi telakkileri uzlagma kurumunun bu kadar hizli yayilmasinin baglica nedenleridir.

Uzlasma kurumu Tiirk hukuk sisteminde kabul edildikten sonra gesitli degisikliklere ugra-
mustir. Bu degisikliklerin amaci uzlagma kurumunun daha etkili olmasini saglamak ve uygulana-
bilirligini arttirmaktir. Bunun yaninda uzlasma kurumunun kapsamina giren su¢ sayisi da yeni
diizenlemeler ile arttirilmistir. Resmi istatistiklerden elde edilen bilgiler biitiin sorunlara ragmen

uzlagma kurumunun uygulamadaki roliiniin arttigini gostermektedir.

Anahtar Kelimeler: Uzlasma, Onaric1 Adalet, Ceza Muhakemesi Hukuku
Calisma Alani: Ceza Muhakemesi Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali ilhnblt@gmail.com
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

MEDIATION IN CRIMINAL PROCEDURE LAW

16th Tuesday Seminar / February 19, 2013

ilhan BULUT?

Social and economic changes in the world cause new approaches in law and innovations in
existing institutions. Therefore, there is a need for renewal according to changing social conditions
and needs in the criminal justice system. The classical understanding, which recognizes that the
aim of the criminal law is to punish the perpetrator, is now changing. Besides, the criminal justice
system developed by adopting the idea of resocializing of the perpetrator has gained a new dimen-
sion with the tendency to protect and satisfy the victim. The Mediation Institution regulated in
Turkish Criminal Procedure Law aims to protect and satisfying the victim within the framework

of restorative justice.

Fundamentally, the mediation institution which inherent in Anglo American law system has
soon adopted in the Continental European legal systems and is now included in our legal system
with the Code of Criminal Procedure No: 5237. In the new criminal justice system, the main rea-
sons for the adoption of the mediation institution are the prominence of the victim and restorative
justice, to simplify the criminal proceedings, to accelerate the judiciary, to reduce the costs, the

inadequacy of classical criminal approach and changing crime policy

The mediation institution has undergone various changes after its adoption into the Turkish
legal system. The purpose of these changes is to ensure the effectiveness of the mediation insti-
tution and to increase its applicability. In addition, the number of crimes within the scope of the
mediation institution has been increased with new regulations. The information obtained from
the official statistics shows that despite all the problems, the role of the mediation institution in

implementation has increased.

Keywords: Mediation, Restorative Justice, Criminal Procedure Law

Field of Study: Criminal Procedure Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Criminal and Criminal Procedure Law ilhnblt@gmail.com
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CEZA MUHAKEMESINDE HUKUKA AYKIRI DELILLER
17. Carsamba Semineri / 27 Subat 2013
Ars. Gor. Koroglu KAYA !

Ceza muhakemesinin amaci maddi ger¢egin ortaya ¢ikarilmasi ve bu suretle adaletin gergeklestirilme-
sidir. Bu amaca ulasmak bakimindan deliller, hayati bir 6nemi haizdir ve muhakeme de esas itibariyle karara
kaynaklik eden delillerin degerlendirilmesinden ibarettir. Deliller yasanmis bir olayin izlerini giiniimiize
tastyan ve olayin nasil gergeklesmis oldugunu anlamaya yarayan vasitalardir. Oniine gelen uyusmazhigi ¢6z-
mek hususunda delil, hakim i¢in adeta karanlik vakiay1 aydinlatan bir fener hitkmiindedir.

Bilindigi tizere, ceza muhakemesinde delil serbestisi ilkesi gegerlidir. Ancak bu ilke, akla gelebilecek
her seyin muhakemede delil olarak kabul edilecegi anlamina gelmez. Bir vasitanin ceza muhakemesi agisin-
dan delil sayilabilmesi icin olay1 temsil etmesi ve hukuka uygun olmasi gerekir. Bu ¢ercevede Anayasanin
38/6'nc1 maddesinde, kanuna aykir: olarak elde edilmis bulgularin delil olarak degerlendirilemeyecegi dii-

zenlenmistir.

Anayasanin mezkir hitkmiine uygun olarak CMK" da hukuka aykir1 delillerle ilgili diizenlemelere yer
verilmistir. Bu ¢ercevede, CMK m.147" de ifade alma ve sorgu yontemlerinin nasil olmas: gerektigi diizen-
lenmistir. CMK m.148"de yasak sorgu yontemleri belirtilmis ve CMK m.206" da kanuna aykiri olarak elde
edilen delillerin reddedilecegi agik¢a belirtilmistir. Son olarak CMK m.217/2"de, yiiklenen sugun ancak
hukuka uygun bir sekilde elde edilmis delillerle ispat edilebilecegi hiikiim altina alinmistir. Béylece yasak
yontemlerle elde edilen hukuka aykir: delillerin muhakemede kullanilamayacag: agik bir sekilde ortaya ko-
nulmugtur Hukuka aykir1 delillerden yola ¢ikarak elde edilen delillerin (“zehirli agacin meyvesi” veya bizim
tabirimizle “egri agacin golgesi”) ceza yargilamasindaki degeri ise tartigmalidur.

Anahtar Kelimeler: Ceza Muhakemesi, Delil, Delil Serbestisi {lkesi, Hukuka Aykir1 Delil, Zehirli Aga-
cin Meyvesi, Egri Agacin Golgesi.

Calisma Alani: Ceza Muhakemesi Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, kkaya@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ILLEGAL EVIDENCES IN CRIMINAL PROCEDURE LAW

17th Wednesday Seminar / February 27, 2013

Res. Assist. Gor. Koroglu KAYA?

The purpose of the criminal procedure is to ascertain the material fact and thus to achieve justice. In
terms of achieving this purpose evidences are of vital importance and judgment basically consists of the
evaluation of evidences. Evidences are the means that carry the traces of a passed event to our day and serve
to understand how the event took place. With respect to re-solve an existing dispute for judge the proof is
like a lantern illuminating the dark situation.

As is known, principle of circumstantial evidence is valid in criminal procedure. However, this prin-
ciple does not mean that everything that can be imagined is considered as proof in judgment. In order to
be able to view a means as evidence with regard to the criminal proceedings it must represent the event and
be legal. In this context, Article 38/6 of the Constitution provides that “findings obtained through illegal
methods shall not be considered evidence”.

In accordance with the aforementioned provision of the Constitution Turkish Criminal Procedure
Code (TCPC) includes regulations regarding illegal evidence. In this context, Article 147 of TCPC regulates
how statement taking and interrogation methods should be. Forbidden interrogation methods are specified
in Article of TCPC 148 and Article 206 of TCPC expressly states that the unlawfully obtained evidences will
be rejected. Finally, in Article 217/2 of TCPC it is ensured that the charged crime may be proven only by
using legally obtained evidence. Hereby it is clearly established that illegal evidence obtained by forbidden
methods cannot be used in judgment. The value of the evidences obtained in the light of illegal evidence
(“fruit of the poisonous tree” or with our original statement: “shadow of the curved tree”) in the criminal
proceedings is controversial.

Keywords: Criminal Procedure, Evidence, Principle of Circumstantial Evidence, Illegal Evidence, Fruit
of the Poisonous Tree, Shadow of the Curved Tree.

Field of Study: Criminal Procedure

2 Ankara Yildirnm Beyazit University, Faculty of Law, Department of Criminal and Criminal Procedure Law, kkaya@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

KISILIK HAKKI KAPSAMINDA ISCILERIN IZLENMESI
VE GOZETLENMESI

18. Carsamba Semineri/ 6 Mart 2013

Ars. Gor. Canan ERDOGAN!

Bu garsamba seminerinde isgilerin isveren tarafindan izlenmesi ve gézetlenmesi, kisilik hakk: kapsa-

minda ele alinmustir.

Mutlak bir nitelige sahip olan kisilik hakks, bu niteligi itibariyle herkese kars1 ileri siiriilebilir. Giintimiiz
teknolojisinin geldigi noktada kisilik hakkina dahil olan 6zel hayat kavraminin sinirlarinin tayini giderek
zorlasmaktadir. S6z konusu belirleme, isverenin emir ve talimatlarina uymak zorunda olan isciler acisindan
daha da zorlasmis durumdadir. Zira hukukumuzda bu konuda dogrudan bir diizenleme de yer almamakta-
dir. Dolayisiyla ayrima yonelik kriterlerin belirlenmesi 6gretiye ve yarg: kararlarina birakilmigtir.

Bilindigi gibi, isverenler kendi menfaatlerini koruyabilmek i¢in bugiin bir¢ok yontem kullanmaktadir.
Ozellikle, iscilerin e-postalarinin, internet kullaniminin, telefonlarinin izlenmesi, video kameralarla gozet-
lenmesi ve GPS aracilifiyla izlenmesi en ¢ok kullanilan yontemlerdir. Ancak burada isverenin miilkiyet
hakka ile is¢inin kisilik hakki ¢akismaktadir. Dolayisiyla bunlarin dengelenmesi gerekmektedir. Isverenler
bahsi gegen yontemlere bagvururken bazi sinirlamalara uymalidir. Unutulmamalidir ki, tiim bu yéntemlerin
iscilerin tizerinde olumlu ve olumsuz etkileri bulunmaktadir.

Sunumda 6ncelikle kisi, kisilik ve kisilik hakki kavramlar: {izerinde kisaca durulmus, devaminda da
bahsi gegen kavramlarin uluslararas: ve ulusal kaynaklari belirtilmistir. Sonrasinda isyerinde izleme ve go-
zetleme yontemleri, bunun etkileri ve hukuka uygun izleme ve gozetlemenin kosullarina deginilmistir. Ni-
hayet son olarak, izleme ve gozetlemenin hukuka aykir1 yapilmasinin sonuglar: agiklanmstir.

Anahtar Kelimeler: [scilerin Kisilik Hakk, Iscilerin Izlenmesi ve Gozetlenmesi, Video Ile Gozetleme.

Calisma Alani: Is Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuk Anabilim Dal, cerdogan@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

UNDER THE PERSONAL RIGHTS CONSIDERATION SURVEILLANCE
AND MONITORING OF THE EMPLOYEE

18th Wednesday Seminar/ 6 March 2013

Res. Assist. Canan ERDOGAN?

In this Wednesday seminar, monitoring and surveillance of the employee discussed within the scope
of personal rights.

Personal rights of the employee has absolute qualification and in this respect, owner of the right can
claim his/her right against anyone. While information technologies develop standing\ risk of intervention to
private life also increase and it is getting difficult to draw a line between common life and private life. Espe-
cially in Labor Law it is harder to divide them, because employee must also follow the order of the employer.
In Turkish Law, there are not any regulations directly related with this issue. Therefore, authors and courts
must develop criterion to make a division and protect the personal rights.

As it is known that employers use a few different methods to protect their own interests. Surveillance
and Monitoring of the employee is at the top of the list that employers use. Surveillance through e-mails,
internet usage, phone interception, GPS and monitoring with cameras are the most used ways by employers.
In this context, there is a conflict of interest between employers' property rights and employee's personal
rights. Thus, a balance between these interests must be found. Employers must be restricted with some rules
and principles while they are using one of these methods. In order to decide these rules and principles, po-
sitive and negative effects of these methods on employees must be taken into consideration.

In this seminar, firstly, terms of person, personality, and personal rights are defined and national and
international resources in this respect were explained. Secondly, ways of surveillance and monitoring, their
effects and conditions of legal surveillance and monitoring were analyzed. Finally, results of the illegal sur-
veillance and monitoring were explained.

Keywords: Personal Rights of Employees, Surveillance and Monitoring of The Employees, Monitoring
With Video.

Field of Study: Labor Law

2 Ankara Yildirim Beyazit University Faculty of Law, Labor and Social Security Law Department, cerdogan@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

HMK’DAKI ISPATA VE DELILLERE ILISKIN YENI DUZENLEMELER

19. Carsamba Semineri / 13 Mart 2013

Ars. Gor. Cansu YAGBASAN'!

01.10.2011 tarihinde yiiriirlige giren 6100 sayili Hukuk Muhakemeleri Kanunu'nun, medeni ustl hu-
kukuna iliskin temel ilkelerden vazge¢medigi, baz1 konularda esasli, bazi konularda ise kismi degisiklikler
yaptig1 goriilmektedir. Kanunun dilinde genel olarak sadelestirilme yapilmasinin yaninda, ispat ve delilleri
diizenleyen hiikiimler de giincellenmis ve birtakim yenilikler getirilmistir. Bu nedenle medeni ustl hukuku
bakimindan ispat ve delillere iliskin yapilan degisikliklerin incelenmesi ihtiyaci dogmustur.

Sunum iki béliim olarak ele alinmigtir. Birinci boliimde, Hukuk Muhakemeleri Kanunu'nun ispat hu-
kukuna iliskin yaptig1 degisiklikler genel olarak degerlendirilerek, ispat konusu, ispat hakki, ispat yiikii ve
somutlastirma yiikd tizerinde durulmustur.

Ikinci boliimde ise, Hukuk Muhakemeleri Kanununun delillere dair hiikiimleri incelenmistir. Once-
likle, hakimin deliller tizerinde takdir yetkisi olup olmadigina iliskin yapilan kesin delil -takdiri delil ay-
rimindan bahsedilmis olup, ardindan senet, yemin, tanik, bilirkisi, kesif delillerine iliskin miilga Hukuk
Ustli Muhakemeleri Kanunu ile Hukuk Muhakemeleri Kanunu’nun hiitkiimleri karsilastirilmigtir. Bununla
birlikte, delil sozlesmesine, senet kavramiin yaninda tist baslik olarak yer verilen belgeye, yeni bir kurum
olarak ihdas edilen uzman goriisiine iliskin diizenlemeler ele alinarak, ticari defterlerle ispata iliskin yapi-
lan degisiklikler degerlendirilmistir. Son olarak, Hukuk Muhakemeleri Kanunu'nda delil tiirlerine tek tek
yer verilmekle birlikte, bu saymanin sinirli olmadig: ve senetle ispat zorunlulugunun 6ngoérildiigi haller
disinda Kanunda diizenlenmemis olan diger delillere de bagvurulmasinin miimkiin olduguna deginilmistir.

Anahtar Kelimeler: Ispat, delil, delillerin degerlendirilmesi

Calisma Alani: Medeni ustl hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni UsGl ve Icra iflas Hukuku Anabilim Dali, cansuyagbasan@gmail.com.
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NEW PROVISIONS IN THE CODE OF CIVIL PROCEDURE
REGARDING PROOF AND EVIDENCE

19th Wednesday Seminar / 13th March 2013

Res. Assist. Cansu YAGBASAN 2

It was seen that the Code of Civil Procedure numbered 6100 which became effective on 01.10.2011
had not abandoned the principles regarding the law of civil procedure and that it had made the partial
and fundamental amendments in some certain subject-matters. In addition to the simplification made in
the language of the Code in general, the provisions regulating the proof and evidence were updated and a
number of improvements were made. Therefore, the need had arisen to study the changes that were made
regarding the proof and evidence.

The presentation is divided in two parts. In the first part, the amendments that the Code of Civil Pro-
cedure made regarding the law of evidence were assessed and the subject of proof, right to evidence, burden
of proof and burden of concretisation were discussed.

In the second part, the provisions of the Code of Civil Procedure regarding the evidence were studied.
Firstly, conclusive evidence- discretionary proof distinction made regarding whether the judge has a power
of discretion over an evidence was mentioned, after that, both provisions of the former Code of Civil Proce-
dure and Code of Civil Procedure numbered 6100 were compared on deed, oath, witness, expert, discovery.
Moreover, the provisions regarding the evidential contract, regarding the document which was written as a
main heading next to the concept of evidence and regarding the expert opinion created as a new institution
were analysed and the changes made relating the evidence through commercial books are assessed. Finally,
although the evidence types were regulated one by one in the Code of Civil Procedure, it was mentioned that
this enumeration was not limited and that it was possible to use other evidences that had not been regulated
in the Code except for the conditions when proving by deed was foreseen as an obligation.

Keywords: Proof, evidence, assessment of the evidences

Field of Study: Civil procedure law

2 Ankara Yildirim Beyazit University, Faculty of Law, Department of Civil Procedure and Execution - Bankruptcy Law, cansuyagbasan@gmail.com.
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

BILGI EDINME HAKKI
20. Carsamba Semineri / 20.03.2013

Ars. Gor. Murat EKINCI!

Bilgi edinme hakki, 2003 tarihli Bilgi Edinme Hakki Kanunu ile Tiirkiyede uygulanmaya baslamistir.
Bu hak, bireye kars: tistiin konumda olan ve tesis ettigi islemlerle ilgili tiim bilgi ve belgeleri elinde bulundu-
ran idareye kars1 “idare edilenler” acisindan silahlarin esitligini saglayan bir haktir. Ayrica bu hak, giintimiiz
hukuk devletlerinde bir imtiyazdan ziyade temel bir insan hakki olarak gériilmekte ve ulusal ve uluslararasi
bir¢ok hukuki diizenlemede yer almaktadir.

Bu hak sayesinde Tiirk vatandaslar1 ve miitekabiliyet sartiyla yabancilar Tiirkiye idare teskilatinin elin-
de bulunan, kural olarak, her tiirli bilgi ve belgeye ulasabilmektedir. Bu sayede idarenin bizzat kamuoyu
tarafindan denetimi yapilmakta ve bu durum seffaf ve hesap verebilir bir idarenin olusumuna biiyiik katk:
saglamaktadir.

Bilgi edinme hakki temel bir hak olsa da elbette ki bu hakkin sinirsiz ve mutlak oldugu disiiniilemez.
Zira idarenin elinde bulunan bazi bilgi ve belgeler vardir ki bu bilgi ve belgelerin gizli kalmas: degil; bilakis
kamuoyuna agiklanmasi hukuka aykirilik teskil eder. Iste bu nedenle Bilgi Edinme Hakki Kanunu hangi
bilgilerin bu kanun kapsami disinda oldugunu da ortaya koymustur. Yarg: denetimi diginda kalan islemler;
devlet sirrina, tilkenin ekonomik ¢ikarlarina, istihbarata, idari ya da adli sorusturmaya iligskin bilgi veya
belgeler; 6zel hayatin ya da haberlesmenin gizliligini ihlal edecek ya da ticari sirlar1 ifsa edecek bilgiler vs.
bizzat Kanun tarafindan istisna tutulmustur.

Sunumun amacy; bilgi edinme hakki ile ilgili Tiirkiyede yer alan pozitif diizenlemeler hakkinda genel
bir bilgi vermek, bilgi edinme hakkinin 2003 yilindan bu tarafa ne 6l¢tide bagarili oldugunu istatistiki veri-
lerle tespit etmek ve bu hakka dair istisnalarin uygulamada nasil yorumlandigini somut érneklerle ortaya
koymaktir.

Anahtar Kelimeler : Bilgi edinme hakki, idari usul, iyi yonetim.

Caligma Alam : Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi idare Hukuku Anabilim Dali, mekinci@ybu.edu.tr
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RIGHT TO INFORMATION
20th Wednesday Seminar / 20.03.2013

Res. Assist. Murat EKINCI 2

Right to information is started to implement in Turkey through the Right to Information Act 2003 da-
ted. This right is a right that ensures the equality of arms favour of those people “who are governed”, against
to administration which is being superior to individual and holds the all of information and documents
about its administrative acts. In addition, this right is seen as a fundamental human right rather than a con-
cession in today’s legal states and takes part in many national and international legal regulations.

Thanks to this right, Turkish citizens and also foreigners (on condition of reciprocity) can access to, as
a rule, all kinds of information and documents which are available in the hands of Turkey’s administrative
organization. In this way, the administration is audited by the public and this situation makes a great cont-
ribution to the formation of a transparent and accountable administration.

Although the right to information is a fundamental right, of course, this right cannot be considered
as unlimited and absolute. Because, there are some information and documents in the hands of the admi-
nistration that being secret of this information and documents is not unlawful, on the contrary, declaration
to public of them is unlawful. That is why the Right to Information Act has revealed what information is
outside the scope of this law. Administrative acts which are exempt from judicial review; information or do-
cuments relating to the state secret, the country’s economic interests, intelligence, administrative or judicial
investigation; Information that would violate the confidentiality of private life or communication or disclose
trade secrets are exempted by the Law.

The purpose of the presentation is; give an overview about the positive regulations taking place in
Turkey regarding the right to information, identify with statistical data that what extent right to information
is successful since 2003 and reveal with concrete examples that how its exceptions interpreted in practice.

Keywords : Right to information, administrative procedure, good administration.

Field of Study: Administrative law.

2 Ankara Yildirim Beyazit University Faculty of Law Department of Administrative Law, mekinci@ybu.edu.tr
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TURKIYE’NIN ENERJi POLITIKALARI VE DOGALGAZ
PiYASASI iLE iLGILi MEVZUAT

21. Carsamba Semineri / 27 Mart 2013
Yrd. Dog. Dr. Cafer EMINOGLU'

Teblig, elestirel bir bakis agistyla Tiirkiyenin dogal gaz piyasasinin liberallesme siirecini, hukuki yon-
lerini ve enerji politikalarini ele almay1 amaglamstir. Tiirkiye dogal gaz piyasasi devaml bir gelisme igeri-
sindedir. Onemli oranda fosil yakit iireten iilkelere komsu olmasina ragmen Tiirkiyenin dogal gaz rezerv-
leri son derece kisithdur. Tiirkiye cografi konumu itibariyle diinyanin en biiyiik enerji ireticileri ile Avrupa
pazar1 arasinda kilit bir koprii vazifesi gormektedir. Bu nedenle Tiirkiye dogal gaz piyasas: diizenlemeleri
ve bu piyasanin serbestlesme siiregleri kiiresel dnemi haizdir. 1lgili piyasa heniiz erken dénem liberallesme
agamasinda bulunmaktadir. Tiirkiyede liberal piyasa olusturulmasina iligkin ilk adimlar 2001 tarihli Dogal
Gaz Piyasas1 Kanunu (DGPK) ile atilmigtir. O tarihten bu yana yavas ancak kademeli bir gelisme yasanmus-
tir. Ttirkiyede hitkiimetlerin takip ettigi fiyatlandirma stratejisi, kapasite eksiklikleri ve gercek¢i olmayan he-
defler amaglanan serbestlesme hedeflerine ulagilamamasinin nedenleri arasinda yer almaktadir. Sermayesi
hazineye ait olan dogal gaz piyasasinda hakim durumda bulanan BOTAS'1n ayrigmast ve bu sirketin piyasa
paysinin 6nemli oranda diistirtilmesi, gerceklestirilemeyen hedeflere 6rnek olarak gosterilebilir. Kanun ko-
yucu yiiriirliige girdikten 13 yil sonra, AB diizenlemeleriyle uyumlu hale getirmek ve serbestlesme siirecine
hareket kazandirmak maksadiyla DGPKde 6nemli degisikliklere gitmeyi planlamaktadir. Belirtmek gerekir
ki piyasada serbestlesmenin saglanabilmesi icin gercek¢i hedeflerin ortaya konmasi ve fiyatlandirma strate-
jisinde degisiklige gidilmesi gerekli goriilmektedir. Bununla birlikte biitiin piyasa oyuncular1 igin dogal gaz
iletim sistemine adil bir giris ve baglant1 i¢in etkili 6nlemler alinmas: tavsiye edilebilir. Bu ¢ercevede piyasa
faaliyetlerinin ayristirilmasi vazgegilmez bir kosuldur.

Anahtar Kelimeler: dogal gaz piyasasi, Tiirkiye'nin enerji politikalari, dogal gaz piyasasi diizenlemeleri

Calisma Alani: Enerji hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Ticaret Hukuku Anabilim Dali, ceminoglu@ybu.edu.tr
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TURKISH NATURAL GAS MARKET: LEGAL ASPECTS -
ENERGY POLICIES

21th Wednesday Seminar / March 27, 2013

Assist. Prof. Dr. Cafer EMINOGLU?

The presentation aims to study the liberalization process, legal aspects and especially reform plans of
Turkish natural gas market and energu policies of Turkey with a critical approach. The natural gas market
of Turkey is growing consistently. Although Turkey stands next to the important fossil fuel producing coun-
tries, its natural gas resources are very limited. Nevertheless, Turkey’s geographical position is a key link
between the world’s largest energy

resources and the European markets. Therefore the regulation and liberalization of Turkish Natural
Gas Market is of not only national but also global importance. Currently, Turkey’s natural gas market is in
the early stages of liberalization. First significant steps regarding the liberalization of the market were taken
with the Natural Gas Market Law (NGML) of 2001. Since then there has been a slow but gradual progress.
The pricing strategy of Turkish governments, unrealistic targets of the NGML and capacity problems of the
Turkish private sector are some of the important reasons why the planned liberalization stage could not be
reached considerably. The legally unbundling of market activities and a significant decrease in market share
of BOTAS, which is the state owned and market dominant natural gas company, are exemplifying the failed
targets of the NGML. After 13 years of enforcement of the NGML, the law maker plans to reform the NGML
in order to ensure the compliance with the EU regulations and to bring dynamism in the liberalization pro-
cess. However, realistic targets and a change in the pricing policy of the government seem to be necessary in
order to achieve a certain stage of market liberalization. It can also be recommended to take more effective
measures to ensure a fair Access to the natural gas transmission system for all of the market players. At that
point the unbundling of market activities is indispensable.

Keywords: natural gas market, Turkey’s energy policies, legal aspects of Turkey’s natural gas market

Field of Study: Energy law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Commercial Law, ceminoglu@ybu.edu.tr
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TELEKOMUNIKASYON YOLUYLA YAPILAN
ILETISIMIN DENETLENMESI

22. Carsamba Semineri/ 3 Nisan 2013

Ali Can BUGDAYCI

Bu ¢arsamba seminerinde 5271 sayili Ceza Muhakemesi Kanunuwnun 135 vd. maddelerinde diizen-
lenen “Telekomiinikasyon Yoluyla Yapilan iletisimin Denetlenmesi” tedbiri ele alinmigtir. Amact maddi
gercege ulasmak olan ceza muhakemesinde, bu amaca “her ne pahasina olursa olsun ulasilmas: gerektigi”
anlayis1 reddedilmekte olup; hukuka uygun olarak elde edilen delillerin durusmada tartisilmas suretiyle sug
islenip islenmedigine dair siiphenin yenilmesi ve buna gére hiikiim kurulmas: esast benimsenmigtir. Arama,
elkoyma, yakalama gibi klasik ceza muhakemesi tedbirlerinin yaninda; gizli sorusturmaci gorevlendirme,
teknik araglarla izleme ve “telekomiinikasyon yoluyla yapilan iletisimin denetlenmesi” gibi modern ceza
muhakemesi tedbirleri de 5271 sayili Ceza Muhakemesi Kanunu'nda diizenlenmistir. Anilan modern ceza
muhakemesi tedbirleri, delilden saniga ulasilarak maddi gergegin ortaya konulmasi bakimindan 6nem arz
etmektedir.

Miilga 1412 sayili Ceza Muhakemeleri Usulii Kanunu'nda, hakkinda 6zel bir diizenleme yapilmayan ve
mevzuatimizda ilk olarak 1999 yilinda yiiriirliige giren 4422 sayili Cikar Amaclhi Sug Orgiitleriyle Miicadele
Kanunu ile diizenlenen iletisimin denetlenmesi tedbiri, haberlesme hiirriyetine ve 6zel hayatin gizliligine
miidahale niteligi tasimaktadir. Bu nedenle, telekomiinikasyon yoluyla yapilan iletisimin denetlenmesi ted-
birine bagvurulabilmesi, 5271 sayili Ceza Muhakemesi Kanunu'nun 135. maddesinde 6ngériilen sartlarin

varligina baglanmis ve anilan tedbirin uygulanmasinda “son ¢are prensibi” benimsenmistir.

Calismamizda, “telekomiinikasyon” ve “iletisim” kavramlari, telekomiinikasyon yoluyla yapilan ileti-
simin denetlenmesi tedbirinin tiirleri, kosullari, uygulanacag kisiler, karar vermeye yetkili merci, kararin
igerigi ve stiresi, bu tedbir kapsaminda yapilan tespit ve kayitlarin yok edilmesi, kararin uygulanmasi sonu-
cunda tesadiifen elde edilen deliller konulari ele alinacaktir. Sonug kisminda ise, uygulamadan kaynaklanan
sorunlar ile mevzuatta yapilmasi 6nerilen degisikliklere yer verilecektir.

Anahtar Kelimeler: telekomiinikasyon, denetleme, Ceza Muhakemesi Kanunu, delil

Calisma Alani: Ceza muhakemesi hukuku

1 Danistay Tetkik Hakimi
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THE INSPECTION OF COMMUNICATION BY TELECOMMUNICATION

22nd Wednesday Seminar/ April 3,2013

Ali Can BUGDAYCI?

The Inspection of Communication by Telecommunication which has existed at the Code of Criminal
Procedure in section 135 and the rest is handled within this Wednesday Seminar. In the criminal proce-
dure which aims to achieve material truth, the understanding of “no matter what happens” is rejected and
the principle of establishing and committing the suspicion that a crime was committed by discussing the
evidence obtained in accordance with the law at the hearing is adopted. In addition to the classic criminal
procedure measures such as search, seizure and capture; modern criminal procedure measures such as com-
missioning of secret investigators, monitoring by technical means and the inspection of communication
by telecommunication are regulated in the Code of Criminal Procedure No. 5271. These modern criminal
procedure measures are important in terms of revealing the material truth by reaching the defendant from
the evidence.

The Inspection of Communication by Telecommunication which was first regulated by the Law No.
4422 on Combating Criminal Armed Forces in 1999, interferes with the freedom of communication and the
privacy of the private life. For this reason, it is possible to apply The Inspection of Communication only if
the conditions regulated in Article 135 of the Code of Criminal Procedure No. 5271 are available and “last
resort” principle is adopted in the implementation of this measure.

In this study, the terms of “telecommunications” and “communication’, the types of The Inspection
of Communication by Telecommunication, the conditions, the persons to be applied, the content and the
duration of the decision, destruction of the records, the evidence obtained by chance will be discussed. In
the conclusion part, the problems that has ocurred in practice and the proposed changes in the legislation
will be discussed.

Keywords: telecommunication, inspection, Code of Criminal Law, evidence.

Field of Study: Criminal procedure law

2 Judge at Council of State
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ETKiLi SUNUM TEKNIKLERIi
23. Carsamba Semineri / 11 Nisan 2013

Yrd. Dog. Dr. Erdal YERDELEN!

2012-2013 egitim-ogretim doneminin yirmiiigiincii Carsamba Semineri etkinligi kapsaminda “Etkili
Sunum Teknikleri” konulu sunum, Yrd. Dog. Dr. Erdal Yerdelen tarafindan gerceklestirilmistir. Sunumun
ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

EFFECTIVE PRESENTATION TECHNIQUES
23rd Wednesday Seminar / April 11, 2013

Assist. Prof. Dr. Erdal YERDELEN

At the 23rd Wednesday Seminar, Dr. Erdal Yerdelen, made a presentation titled as “Effective Presen-
tation Techniques”. After the presentation, the session has been ended with the question - answer section.

1 AYBU Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku ABD
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ORAMS KARARI UZERINE KKTC’NIN HUKUKI STATUSU VE
BRUKSEL-I TUZUGUNUN BU CERCEVEDE UYGULAMA ALANININ
BELIRLENMESINE ILiSKiN DEGERLENDIRME

24. Carsamba Semineri / 17 Nisan 2013

Uzm. Ersin ERDOGAN!

Montevideo sézlesmesinin 1. maddesinde devlete iliskin olarak yer alan tanimlama, anlasmaya taraf
devletleri bir uluslararasi anlagsma olarak, taraf olmayan ve stirekli itiraz eden devlet statiisiinde bulunmayan
devletleri uluslararas: hukukta yer alan 6rf ve 4det kurali olarak baglar.

Uluslararast Hukuk agisindan “tanima’, bir 6rgiitlenmenin devlet niteligi kazanabilmesi i¢in aranan
kurucu sartlardan biri degildir. KKTC bagimsiz ve egemen bir devlettir.

Kibris adasina iligkin olarak kalic1 ¢6zlim saglanincaya kadar birlik miiktesebatinin KKTC topraklarin-
da uygulanmayacag: 6ngorildiigiinden

Bagimsiz bir devlet olan KKTCde birlik iiyesi olmadigindan miiktesebat uygulanamayacag gibi -Ek
protokol No. 10 madde 1’ de yapilan kararlastirma ¢ercevesinde miiktesebatin ve bu kapsamda Briiksel-I
tiiziiglintin -aksi kabulde dahi- KKTC topraklarinda uygulanamayacag seklinde yorum yapilmalidir.

Briiksel-I tiiziigiinde miinhasir yetki kurali olarak diizenlenen hallerde, bir tiye iilke mahkemesi, bir
bagka iiye iilkenin yahut bir ii¢iincii iilkenin miinhasir yetkisine giren konuda, yetkili olmayan iiye iilke

mahkemesince verilmis olan karari taniyamaz ve tenfizine karar veremez.

Briiksel-I tiizigii cercevesinde Kibrisa iligkin olarak, bir tiye tilke mahkemesinin, KKTC’nin miinha-
sir yetkili olmasi gereken konuda, yetkili olmayan tye iilke mahkemesince verilmis olan karari tanimasi,
BM’lerin “Kibris hakkinda uyusmazligin ¢6ziilmesini zorlastirict davranislardan kaginilmasi gerektigine”
iligkin kararlar1 ve miizakere siireci dikkate alindiginda uluslararasi kamu diizenini olumsuz etkileyecegin-
den, tiye iilke mahkemesi béyle bir karari Briiksel-I tiiziigtine gore tanimamalidir. Karara konu olay “mede-
ni ve ticari” konu olarak degerlendirilemeyecektir.

Anahtar Kelimeler: Briiksel-I Tiiztigii, KKTC, Kibris, Montevideo
Calisma Alan:: Milletleraras1 Ustl Hukuku

1 Ihsan Dogramaci Bilkent Universitesi Hukuk Fakiiltesi Medeni Usdl ve icra-iflas Hukuku Anabilim Dali, ersinerdogan.law@gmail.com
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ORAMS CASE: THE LEGAL STATUS OF TRNC AND APPLICATION OF
BRUSSEL-I REGULATION IN NORTHERN CYPRUS

24™ Wednesday Seminar / April 17, 2013

Ersin ERDOGAN?

In this paper it will be argued that even though European Court of Justice —-in Orams case- ordered
that Greek Cypriot Court decision about immovable in Northern Cyprus can be enforced under Brussels-I
regulation in UK, it is not possible to accept that Brussels-I regulation can be applied in northern part of Cy-
prus Island because TRNC is a non-member sovereign state and application of Brussels-I negatively effects
international public policy.

According to Article 1 of Montevideo Convention, Turkish Republic of Northern Cyprus is a sovereign
state, even if it is not recognized by most of the other countries.

According to Article 25 of Brussels-I Regulation, where a court of a Member State is seized of a claim
which is principally concerned with a matter over which the courts of another Member State have exclusive
jurisdiction by virtue of Article 22, it shall declare of its own motion that it has no jurisdiction. Therefore,
it is not applicable in TRNC. The disputes arise from immovable in Turkish Republic of Northern Cyprus
have to be solved in TRNC. Member States have to deny jurisdiction about these cases in favor of TRNC.

In addition, international public policy may be claimed against recognition and enforcement of the
decisions of the Cypriot Court since otherwise the efforts of the international community to find a solution
for the Cyprus problem might be hampered.

Keywords: Brussel-I Regulation, TRNC, Cyprus, Montevideo

Field of Study: International Civil Procedure Law

2 Bilkent University Faculty of Law Department of Civil Procedure and Enforcement-Bankruptcy Law, ersinerdogan.law@gmail.com
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IFAYA EKLENEN CEZAI SART

25. Carsamba Semineri / 15 Mayis 2013

Ars. Gor. Mercan YUKSEL ORHUN!

Hukuk diizeninde, bor¢lunun edimini hig veya geregi gibi ifa etmeme ihtimaline kars1 alacaklinin ala-
cagini teminat altina almasi veya kuvvetlendirmesi i¢in; alacakl i¢in rehin, kefalet gibi hukuki kurumlar
diizenlenmistir. Ayrica borgluyu ifaya zorlamak ve asil borcun ifasini teminat altina almak igin cezai sart
da s6z konusu olmaktadir. Doktrinde “bor¢clunun alacakliya karsi mevcut bir borcu hi¢ veya geregi gibi ifa
etmemesi halinde odemeyi vaad ettigi, hukuki islem ile belirlenmis ekonomik degeri olan bir edim” seklinde
tanimlanan cezai sartin, kararlastirilma sekline gore 3 tiirti bulunur. Bunlar; segimlik cezai sart, donme
cezasl ve ifaya eklenen cezai sarttir. Bu haftaki Carsamba Seminerinin konusunu da ifaya eklenen cezai sart
olusturmaktadir.

ifaya eklenen cezai sart BK m. 158/IIde (TBK m. 179/1) diizenlenmistir. Buna gére, bor¢lunun
borcunu, kararlastirilan yer ve zamanda ifa etmemesi halinde alacakly, ifa ile cezai sart1 birlikte isteyebilir.
Ayrica anilan hitkiim emredici hitkiim mahiyetinde olmadigindan taraflar, borcun zamaninda veya yerinde
ifa edilmemesi disinda kalan ihlal halleri igin de ifaya eklenen cezai sarta aralarinda karar verebilirler. ifaya
eklenen cezai sartin kararlastirilmasi halinde, bor¢lunun ifay1 zamaninda ve yerinde yerine getirmemesin-
den dolay1 alacakli bir zarara ugramasa bile, sozlesme ile kararlastirilan cezai sart: talep edebilecektir. Ancak
alacaklinin, cezai gart isteme hakkindan acik¢a vazge¢mesi miimkiin oldugu gibi; asil borcun ifasini cezai
sart isteme hakkini sakl1 tutmaksizin kabul etmesi de, kanun geregi zimnen vazgegme olarak degerlendiril-
mistir. Bu seminerde ayrintili bir bigimde, ifaya ekli cezai sartin tanimi, gotiirii tazminattan farki, muaccel
olmasi, muaccel olmasinin hitkiimleri, ifaya eklenen cezai sarti asan zararin tazmini, ifaya eklenen cezai
sartin indirilmesi ve sona ermesi incelenmistir.

Anahtar Kelimeler: cezai sart, ifaya ekli, teminat.

Calisma Alant: Bor¢lar hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, mercanyksl@gmail.com
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PERFORMANCE ADDED TO THE PENAL CLAUSE

25th Wednesday Seminar / May 15, 2013

Res. Assist. Mercan YUKSEL ORHUN?

Law in order for the debtor’s acts or ever will need to guarantee the creditors against the possibility or
fail to perform as strengthening; pledges to creditors is regulated legal institutions, such as bail. Also to force
the debtor to perform and penal clause is said to guarantee the execution of the original debt. The doctrine
of “borrower of an existing debt to creditors the promise of payment in case of failure to perform as little or
no need, then I call the economic value determined by legal process” penal clause defined as, has three types
according to the way agreed. These; elective penal clause is added to the rotation criminal penalty clauses
and performance. The subject of this week’s Wednesday Seminar are also added to create a performance
penalty clauses.

Fulfillment of Obligations Act added to the penal clause of Article 158/II (Article 179/1I of the Turkish
law of obligations) are arranged. Accordingly, the borrower’s debt, the creditor fails to fulfill the agreed place
and time, may want to perform along with the penal clause. In addition, the parties that that provision is
mandatory nature of the provisions are to be added to the execution of penal clause for violation cases except
for non-performance of the debt over time, or they can decide between them. Fulfillment added to the cri-
minal case must be decided, even ugramas loss due to a debtor to the creditor to fulfill the execution of time
and place, will be able to demand penal clause agreed by contract. However, the creditor, as it is possible to
dispense explicitly ask about the penal clause; actual reserve the right to condition the execution of criminal
liability also to accept without keeping, required by law are considered as tacit abandonment. In detail in
this seminar, performed by the definition of penalty clauses attached, the difference from the compensation
lump sum, to be due and payable, the provisions of that due and payable, compensation for damages excee-
ding penal clause added to the performance.

Keywords: penal Clause, performance annexed, quarantee

Field of Study: Law of obligations

2 AnkaraYildinm Beyazit University Faculty of Law Department of Civil Law, mercanyksl@gmail.com
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HAYATA DAIR
26. Carsamba Semineri / 22 Mayis 2013

Ali Cengiz GUL!

2012-2013 egitim-6gretim doneminin yirmialtinc: Carsamba Semineri etkinligi kapsaminda “Hayata
Dair” konulu sunum, Ali Cengiz Giil tarafindan ger¢eklestirilmistir. Sunumun ardindan oturum, soru - ce-
vap bolimiiyle sona erdirilmistir.

ABOUT LIFE
26th Wednesday Seminar / May 22, 2013

Ali Cengiz GUL

At the 26th Wednesday Seminar, Ali Cengiz, made a presentation titled as “About Life”. After the pre-
sentation, the session has been ended with the question - answer section.

1 Celik-is Sendikasi Bagkani
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TURKIYE'DE BASORTUSU YASAGI, AVRUPA INSAN HAKLARI
MAHKEMESI’NIN KONUYA BAKISI VE INGILTERE ORNEGI

27. Carsamba Semineri / 29 May1s 2013

Ars. Gor. Rabia flay PEERZADA'

Din ve vicdan 6zgiirliigii Avrupa Insan Haklar1 Szlesmesi'nin 9. Maddesinde koruma altina alan hak-
lar arasinda yer almaktadir. Bu 6zgtirlik Tiirkiye Cumhuriyeti Anayasasrnin 24. Maddesinde de koruma
altina alinmis olmasina karsin, tilkemizde bagortiisii yasagt uzun yillar keyfi olarak uygulanmistir. Yasaga
iligkin, Tiirkiyeden Avrupa Insan Haklar1 Mahkemesine (ATHM) tasinan Sahin davasinda ATHM, yasagin
Taraf Devlet’in takdir yetkisinde olan bir mesele olduguna iliskin bir yorum yaparak ilgili yasagin Sozles-
menin 9. Maddesinin ihlali anlamina gelmedigine hitkmetmistir. ATHM’in bu karar1, Sézlesme’nin yorum-
lanmas1 bakimindan pek ¢ok sorunu igermesine karsin, Tiirkiyedeki yasagin taraftarlari tarafindan biiyitk
bir hukuki zaferi olarak karsilanmistir. Ingiltere ise dini sembollerin kamusal alanda kullanimina iliskin
daha liberal bir tutum sergileyen bir iilke olarak, kamusal alanda basortiisii serbestisi tanimaktadir. Ingiltere
orneginin laikligi, kat1 bir bicimde yorumlayan Tiirkiye 6rnegiyle mukayeseye tabi tutulmasi, devletlerin
konuya iligkin farkli yaklagimlarinin ortaya konulmasi bakimindan 6nem tagimaktadir.

Bu sunumda Tiirkiyedeki basortiisii yasaginin tarihgesi, hukuki dayanagi, konuya iliskin Anayasa Mah-
kemesi kararlari ele alindiktan sonra, AITHM’in yasaga iligkin vermis oldugu Sahin karar detayli bir sekilde
analiz edilmistir. Ayrica, din ve vicdan 6zgiirliigiiniin Ingilterede ne gekilde korundugu, basortiisii ve diger
sembollerin kamusal alanda kullanimina iliskin diizenlemelerin neler oldugu ortaya konulduktan sonra,
Yiiksek Mahkeme oniine tasinan Shamina Begiim davasi detayl1 bir sekilde ele alinmistir. Sunumun sonunda
Tiirkiyede siiregelen yasagin ortadan kaldirilmas i¢in muhtemel ¢6ziim 6nerileri de dile getirilmistir.

Anahtar Kelimeler: Din ve vicdan 6zgiirliigti, Avrupa Insan Haklar1 Mahkemesi, bagortiisii yasagi

Calisma Alani: Milletlerarast Hukuk

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, ripeerzada@ybu.edu.tr
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HEADSCARF BAN IN TURKEY, THE PERSPECTIVE OF THE
EUROPEAN COURT OF HUMAN RIGHTS ON THE ISSUE AND
THE CASE OF ENGLAND

27th Wednesday Seminar / May 29, 2013

Res. Assist. Rabia ilay PEERZADA

Freedom of religion and conscience is one of the rights protected in Article 9 of the European Conven-
tion on Human Rights (ECHR) . Although this freedom is also guaranteed in Article 24 of the Constitution
of the Republic of Turkey, headscarf ban was arbitrarily in effect in our country for a long time. In Sahin case
concerning the headscarf ban brought before the European Court of Human Rights (ECtHR), the Court
ruled that the ban did not constitute the breach of Article 9 of the Convention by its interpretation stating
that the ban was within the margin of appreciation of the State Party. Despite the fact that this decision of
the ECtHR had various shortcomings in terms of its legal reasoning, the decision was welcomed as a legal
triumph by the supporters of the ban in Turkey. England, as a country showing a more liberal approach to
the use of religious symbols in the public sphere, recognizes freedom to use headscarf in public sphere. The
comparison of England with Turkey as a country interpreting secularism in a strict manner is important to
show the different approaches of states to the same issue.

In this presentation, after addressing the history, legal basis of headscarf ban in Turkey, the decisions of
the Constitutional Court on the issue and the decision of $ahin case given by the ECtHR were analysed in
detail. Moreover, after answering the questions of how the freedom of religion and conscience is protected,
what the regulations regarding the use of headscarf and other religious symbols in public sphere in England
are, the Shamina Begum case brought before the House Lords was discussed in a detailed manner. At the
end of the presentation, possible solutions were touched upon for the abolition of the ban in Turkey.

Keywords: Freedom of religion and conscience, European Court of Human Rights, headscarf ban

Field of Study: International Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of International Law, ripeerzada@ybu.edu.tr
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6331 SAYILI i$ SAGLIGI VE GUVENLIGI KANUNU’NUN
GETIRDIiGI YENILIKLER

28. Carsamba Semineri /5 Haziran 2013

Ars. Gor. Onur Musab KARAKAS!

Sunumda is saghigi ve giivenligine iliskin olarak resmi gazetede yayimlanarak yiiriirliige giren 6331
say1li i Saglig1 ve Glivenligi Kanunu'nun getirdigi diizenlemelerin neler oldugu agiklanmigtir. Bu kanunun
is saglig1 ve giivenligi anlaminda konuyu diizenleyen ilk kanun oldugundan ve kanunun yiiriirlige girme
stirelerinden bahsedilmistir. Sunumda kanunun olusturulmasi siireci anlatilmis ve bu kanunun kamu veya
oOzel sektor ayrimi gozetmeksizin tiim calisanlar1 kapsayan Onleyici ve biitiinleyici bir kanun oldugu vur-
gulanmustir. Bu kanunla getirilen yeni diizenlemelerden, isci isveren ve devlete diisen sorumluluklardan
bahsedilmistir. Oncelikle 6zellikle igverenlerin sorumluluklar1 ve isyerlerinde is saglig1 ve giivenligi organi-
zasyonunun kapsaminin neler oldugu hususu detayli bir sekilde anlatilmigtir. Yine bu kanuna bagl olarak
¢ikartilan yonetmeliklere ve yonetmeliklerde yer alan diizenlemelere de sunumda deginilmistir. Isyerinin
girdigi tehlike sinifinin belirlenmesi ve buna gore tehlike sinifina bagh olarak isyerinde hangi saglik perso-
nelinin gorevlendirilecegi ve bu baglamda risk degerlendirme ytkiimliliigine de sunum da yer verilmistir.
Kanunda 6ngoriilen yikiimliliiklere aykirihigin hukuki ve cezai sonuglar1 da sunumda ele alinmustir. Sunu-
mun sonunda degerlendirme kapsaminda Is Saglig1 ve Giivenligi Kanunun kapsam ve mevzuat anlaminda
oldukga yeterli oldugu ancak yeterli yetismis elemanin bulunmamasi ve giivenlik killtiirtintin tilkemizde
yeterince yerlesmemesi sebebiyle uygulamanin mevzuatta 6ngoriilen korumayi geregi gibi saglayamayaca-
gindan bahsedilmistir. Ek olarak da gerekli alt yap1 saglanmadan uygulama kapsaminin genis tutulmast is
saglig1 ve giivenligi hizmetlerinin kaliteli bir bicimde sunulmasi 6niinde engel olabilecegi yoniinde deger-
lendirmede bulunulmustur.

Anahtar Kelimeler: Is Saghigs, Is Guivenligi, Is Hukuku
Caligma Alani: s Hukuku

1 Ankara Yildirnm Beyazit Universitesi Hukuk Fakiiltesi Is ve Sosyal Guivenlik Hukuku Ana Bilim Dali, onurmusab@gmail.com
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THE INNOVATIONS BROUGHT BY THE 6331
NUMBERED OCCUPATIONAL HEALTH AND SAFETY ACT

28th Wednesday Seminar / June 5, 2013

Res. Assist. Onur Musab KARAKAS$?

In the presentation, the regulations regarding occupational health and safety brought by the Law No.
6331 Occupational Health and Safety Act are examined. It is mentioned that this legislation, for the first time,
has obtained the opportunity to have a self-contained statute with 6331 numbered Occupational Health and
Safety Act, which took effect at the date of 30.06.2012 by its publication in Official Gazette. Organizing
health and safety at workplace has been considered without making a distinction between public and private
sectors contrary to the abolished provisions available in 4857 numbered Act. In the presentation, the new
regulations introduced by this law, the responsibilities of the employer and the state are mentioned. Firstly,
the responsibilities of employers and the scope of occupational health and safety organization in workplaces
are explained in detail. The regulations and regulations introduced by this law are also mentioned in the
presentation. It is also stated that the danger class that the workplace enters, and which health personnel will
be assigned in the workplace depending on the hazard class and in this context obligation of the risk assess-
ment explained. The legal and criminal consequences of the non-compliance with the obligations stipulated
in the law are discussed in the presentation. At the end of the presentation, it is mentioned that Occupational
Health and Safety Law is quite sufficient in terms of scope of the legislation but since there is not enough
trained personnel and the occupational safety culture is not established sufficiently in our country, it can-
not provide the protection as required by the legislation. In addition, it was concluded that without having
the necessary infrastructure works, keeping the application area of the law wide is an obstacle to providing
quality occupational health and safety services.

Keywords: Occupational Health, Occupational Safety, Labour Law
Field of Study: Labour Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of Labour and Social Security Law, onurmusab@gmail.com
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ABD BASKANLIK SISTEMININ DEMOKRASI BAKIMINDAN
DEGERLENDIRILMESi
29. Carsamba Semineri / 2 Ekim 2013

Adem CAKIR!

2012-2013 egitim-6gretim déneminin yirmidokuzuncu Carsamba Semineri etkinligi kapsaminda
“ABD Bagkanlik Sisteminin Demokrasi Bakimindan Degerlendirilmesi” konulu sunum,Ars. Gor. Adem CA-
KIR tarafindan gerceklestirilmistir. Sunumun ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

EVALUATION OF PRESIDENTIAL SYSTEM OF THE USA
IN ACCORDANCE WITH DEMOCRACY
29th Wednesday Seminar / October 2, 2013

Adem CAKIR

At the 29th Wednesday Seminar, Adem CAKIR, made a presentation titled as “Evaluation of Presiden-
tial System of the USA in accordance with Democracy”. After the presentation, the session has been ended
with the question - answer section.

1 YBU Hukuk Fakdiltesi Hukuk Tarihi Arastirma Gorevlisi
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TBMM’DE YENI ANAYASA CALISMALARI: UZLASMA YOLUNDA
30. Carsamba Semineri / 19 Eyliil 2013

Ars. Gor. Taylan BARIN"

12 Haziran 2011 segimleri 6ncesi topluma ‘Yeni Anayasa’ taahhiidiinde bulunan ve 24. Dénem Tiirkiye
Biiyiik Millet Meclisinde Grubu bulunan dort siyasi parti, se¢im 6ncesi verdikleri sozii yerine getirmek
tizere bir araya gelmis ve partilerin aldiklar1 oy oranlarina ve Tiirkiye Biiytik Millet Meclisindeki sandalye
sayilaria bakmaksizin Meclis Bagkani bagkanliginda, her partiden @iger {iyenin katilimiyla Anayasa Uzlas-

ma Komisyonunu kurmuslardur.

19 Ekim 2011 giinii ¢aligmalarina baslayan Komisyon, toplumun farkli kesimlerinden goriisleri topla-
diktan sonra yeni anayasay1 yazmaya baslamis, ancak 2012 yili sonuna kadar anayasanin yazim siirecinin

tamamlanmasi hedefini gerceklestirememistir.

Komisyon, toplam 172 madde kaleme almis, 23 Agustos 2013 tarihi itibariyle bu maddelerin 59’unda
mutabakat saglamistir. Bu sunumda, ilk olarak Komisyon'un mutabakata vardigi 59 maddenin, bir anayasa
degisikligi paketi haline getirilmesinin, Tiirkiye'nin yeni anayasa hedefine muhtemel etkilerinin yan: sira,
uzlasilan maddelerin Tiirkiye Biiyitk Millet Meclisi Anayasa Komisyonunda veya Genel Kurulda degistiril-
mesi problemi ile bu 59 maddenin yeni anayasaya nasil islenebilecegi problemi tartisilmistir.

Anahtar Kelimeler: Yeni anayasa, uzlasma komisyonu, TBMM

Calisma Alant: Anayasa hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali, tbarin@ybu.edu.tr
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ENDEAVOURS FOR A NEW CONSTITUTION IN GRAND NATIONAL
ASSEMBLY OF TURKEY : ON THE ROAD TO RECONCILIATION

30th Wednesday Seminar / September 19, 2013

Res. Assist. Taylan BARIN?

The four political parties, which have pledged the ‘New Constitution’ to the society before the elections
of June 12, 2011, and which had parliamentary groups in the 24th National Assembly, met to fulfill their
pre-election promises and established the Constitutional Reconciliation Commission, under the presidency
of the Assembly Speaker with the participation of three members from each party, regardless of the number
of votes they received and the number of seats in the Grand National Assembly of Turkey.

The Commission, which started its activities on 19 October 2011, began to write the new constitution
after collecting opinions from different segments of the society, but failed to achieve the goal of completing
the constitution’s writing process by the end of 2012.

The Commission has written a total of 172 articles and as of 23 August 2013, it has agreed on 59 of
these articles. In this presentation, firstly the potential impacts of transforming these 59 articles which the
Commission agreed, into a constitutional amendment package, on Turkey’s new constitution goals, as well
as the potential problem of changing these agreed articles by the Constitution Commission or during the
period of General Assembly and moreover the problem of how these 59 articles could be processed in the

new constitution is discussed separately.

Keywords: new constitution, reconciliation commission , TBMM

Field of Study: Constitutional law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Constitutional Law, tbarin@ybu.edu.tr
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14. PROTOKOL iLE GELEN YENI KABUL EDILEBILIRLIK OLCUTU:
BASVURUCUNUN ZARARININ ONEMLI OLMASI
(GEREKCELER-GERCEKLER VE ATHM UYGULAMASI)

31. Carsamba Semineri / 23 Ekim 2013

Ars. Gor. Yavuz Selim DEGERLI!

Bu seminerde, 14. Protokol ile Avrupa Insan Haklar1 Sézlesmesi (ATHS) denetim sistemine dahil olan
“Bagvurucunun Zararimn Onemli Olmas:” kabul edilebilirlik 6lgiitii inceleme konusu edilmistir. Bu dogrul-
tuda sunumun giris kisminda kabul edilebilirlik kriterleri ile 14. Protokole iliskin genel bilgiler verilmistir.
Bu minvalde 14. Protokoliin, Avrupa Insan Haklar1 Mahkemesi'nin (ATHM) fonksiyonlarini geligtirmek ve
Mahkemeye, derinlemesine inceleme gerektiren davalara yogunlasma imkani tanimayi hedefledigini belirt-
mek gerekir.

Seminerin ikinci ve esas bolimiinde ise “basvurucunun zararmmin dnemli olmasi” kabul edilebilirlik
olgiitlintin gerekgelerine, uygulamasina ve 6lgiite iligskin birtakim gerceklere deginilmistir. Bu minvalde ilk
olarak yeni kabul edilebilirlik 6l¢iitii getirilmesinin temel gerekgesine yer verilmistir. Yeni 6l¢titiin temel
gerekgesi, Mahkemeye esasinin incelenmesi gerek ve 6nem arz eden basvurulara yogunlasma imkan: tanin-
masi ve artan is yiikii karsisinda eleme siirecinde esneklik saglanmasidir. Belirtmek gerekir ki, él¢iitle bir-
likte denetim sistemine yeni bir ilke, “de minimis non curat praetor (hakim kiigiik seylerle ugrasmaz)” ilkesi
dahil edilmistir. Bu sekilde gerekeelere yer verildikten sonra ise, yeni kabul edilebilirlik 6l¢iitiiniin unsurlar
ortaya konmus ve Mahkemenin 6lgiite doniik uygulamasi ele alinmustar.

Son olarak, dl¢iitiin sisteme dahil edilmesinin altinda yatan gergekler ile 6lgiitiin sistem i¢inde do-
gurmasi muhtemel sakincalar ortaya konmustur. Ayrica yeni kabul edilebilirlik ol¢iitiintin, gerekgesi olan
ve ¢ogunlukla Mahkemeden kaynaklanmayan sorunlara karsi herhangi bir ¢6ziim getirmesinin miimkiin
goriinmedigi gerekgeleriyle ortaya konulmaya ¢aligilmstir.

Anahtar Kelimeler: Avrupa Insan Haklar1 S6zlesmesi, Avrupa insan Haklar1 Mahkemesi, 14. Protokol,
kabul edilebilirlik kriterleri, 6nemli zarar.

Calisma Alan: insan Haklar

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali, ysdegerli@ybu.edu.tr
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THE NEW ADMISSIBILITY CRITERION BROUGHT BY THE 14TH PROTOCOL:
SIGNIFICANT DISADVANTAGE (REASONS-FACTS AND PRACTICE OF ECTHR)

Res. Assist. Yavuz Selim DEGERLI2

In this seminar, the “significant disadvantage” as an admissibility criterion included in the European
Convention on Human Rights (ECHR) control system by the 14th Protocol has been examined. In this con-
text, general information about the 14th Protocol and the admissibility criteria were given in the introduc-
tion of the presentation. It should be noted that, the main goals of 14th Protocol were to improve function-
ing of the European Court of Human Rights (ECtHR), providing the ECtHR the procedural instruments

and flexibility to concentrate on the important cases which require in-depth examination.

In the second and the main part of the seminar, justification and implementation of, and certain facts
about the “significant disadvantage” admissibility criterion were addressed. In this respect, it was first ex-
plained that the main reasons for introducing a new admissibility criterion were to give the ECtHR means
to concentrate on the important cases, and to provide the Court the flexibility in the process of elimination
in the face of increasing workload. With “significant disadvantage” criterion, a new principle has been intro-
duced to the system of the ECHR: “de minimis non curat praetor” (The chief magistrate does not care for small
matters). After the justifications were introduced, the elements of the new admissibility criterion were set

forth and the ECtHR’s practice on this criterion were discussed.

Finally, the underlying facts of the introducing the new criterion are revealed with the potential disad-
vantages and inconveniences that this criterion can possibly create in the system. It was also demonstrated
that the new criterion of admissibility did not appear to be able to provide a solution to the problems which

may mostly not originate from the Court.

Keywords: European Convention on Human Rights, European Court of Human Rights, 14th Protocol,

Significant Disadvantage

Field of Study: Human Rights

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Constitutional Law, ysdegerli@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

TANZIMAT SURECINDE OSMANLI DEVLETI’NIN HUKUK DEGISIMI
32. Carsamba Semineri / 30 Ekim 2013

Ridvan DEGIRMENCI"

Osmanli Devletinin modernlesme siirecinde degisime ugrayan temel kurumlardan birisi hukuktur.
Hukukun degisimi yalnizca bati menseili kanunlarin Osmanli Devletinde yiirtirlige girmesinden ibaret
degildir, ayn1 zamanda hukuka ytiklenen anlam degismistir. Osmanli Devletinin klasik déneminde huku-
kun tizerine bina edildigi temel kavramlar Tanzimat siireciyle beraber degismistir. Tanzimat biirokratlarinin
devleti icinde bulundugu geri kalmigliktan kurtarmak i¢in yeni kurumlar ihdas ederek devleti ve bunun
neticesinde toplumu déniistiirmeleri kanun vasitasi ile olmus, bunun sonucu olarak kanun yapimi ve uygu-
lamasinda birtakim farkliliklar olusmustur. Tanzimat aydinlar: bu noktada Tanzimatin getirdigi yenilikleri
degerlendirmis ve Tanzimat diisiincesinin olusmasini saglamislardir. Roman, tiyatro, ¢eviri eserler ve gazete
gibi yeni ifade imkénlarini kullanarak Tanzimat siirecindeki devlet ve toplum degisimini yakindan takip
etmislerdir. Kuskusuz Tanzimat aydinlarinin bu degerlendirmeleri icerisinde hukuk degisimi 6nemli bir
yer ihtiva etmektedir. Devletin ve toplumun degisiminin temel dinamigi olan kanun, ve dolayisiyla hukuk,
Tanzimat aydinlarimin diisiince diinyasinda farkli noktalardan ele almmustir.

Anahtar Kelimeler: tanzimat donemi, modernlesme, hukukun déniigimi

Calisma Alan1: Hukuk sosyolojisi

1 Kamu Denetciligi Uzmani
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

LEGAL TRANSFORMATION OF OTTOMAN STATE DURING
THE PERIOD OF TANZIMAT REFORMS

32nd Wednesday Seminar / October 30, 2013

Ridvan DEGIRMENCI?

Law is one of the basic institutions that were subject to change during the modernization period of
the Ottoman Empire. The change in terms of law had not been only about implementing the laws that had
Western origins within the Ottoman Empire, but it was also about the meaning given to law itself. The basic
concepts on which law had been built in the classical era of the Ottoman Empire changed with the Tanzimat
period. It was by means of law when the bureaucrats of Tanzimat era created new institiutions in order
to stop the state’s underdevelopment and as a result transformed the society. Hence, there emerged some
differences in law-making and in practice of law. The intellectuals of Tanzimat, in this sense, made use of
the reforms brought by Tanzimat and they provided the creation of Tanzimat thought. Using new forms of
expression such as novel, theatre, translated works and newspaper, they closely followed the change in the
state and the society during the process of Tanzimat. There is no doubt that change in law had a remarkable
place in such intellectual pursuit of Tanzimat era. Canon, therefore law, as the basic dynamic of the change
in the state and the society was examined from different perspectives in the intellectual world of Tanzimat
thinkers.

Keywords: tanzimat era, modernization, transformation of law

Field of Study: Legal sociology

2 Expertin the Ombudsman Institution
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

BIRLESMiS MILLETLER INSAN HAKLARI SOZLESMELER{
CERCEVESINDE AYRIMCILIK YASAGI

33. Carsamba Semineri / 06 November 2013

Ars. Gor. E. Feyza TIRYAKIOGLU'

Ayrimcilik yasaginin dolayl ayrimcilik, dogrudan ayrimcilik, coklu temelde ayrimcilik, taciz, cinsel
taciz, ayrimcilik talimati ve taciz gibi ¢ok farkli bi¢imleri bulunmaktadir. Ancak temel olarak iki farklr ay-
rimcilik tipinden s6z edilebilir; dogrudan ayrimecilik ve dolayli ayrimcilik. Herkesin es durumda oldugu
sekli esitlik anlay1ginin hem yansimasi hem de sonucu oldugunu séyleyebilecegimiz dogrudan ayrimecilikta,
bir birey sahip oldugu belirli bir 6zellik nedeniyle, benzer bir durumdaki bagkalarinin gérmiis oldugu veya
gorecegi muameleye kiyasla istenmeyen bir muameleye tabi tutulur. Bir hareketin dogrudan ayrimcilik teg-
kil edebilmesi i¢in istenmeyen muamelenin sebebini olusturan bireyin sahip oldugu 6zelligin ilgili normatif
diizenleme tarafindan korunuyor olmas: gerekmektedir. Maddi esitlik ilkesinin yansimasi ve sonucu olan
dolayli ayrimcilikta ise goriiniiste tarafsiz olan ve herkese uygulanan bir kural, 6l¢iit ya da uygulamanin bir
grubu orantisiz derecede olumsuz etkilemesi yasaklanmaktadir.

Evrensel Insan Haklar1 Beyannamesinin yayinladig1 giinden buyana ayrimcilik yasaginin insan haklari
sozlesmeleri tarafindan koruma altina alinmasi ve ayrimcilik igeren eylem ve diizenlemelerin uygulamada
da ortadan kaldirilmasinin saglanmasi Birlesmis Milletler Insan Haklar1 Sisteminin en dncelikli amaglarin-
dan biridir. Bu Cargamba Semineri'nde ayrimcilik yasagini genis bir sekilde diizenleyen dort BM sozlesmesi
(Her Bigimiyle Irksal Ayrimciligin Ortadan Kaldirilmasi Uluslararas: Sézlesmesi, Kadinlara Kars1 Her Tiirlii
Ayrimciligin Ortadan Kaldirilmasi S6zlesmesi, Uluslararasi Medeni ve Siyasi Haklar S6zlesmesi, Uluslarara-
s1 Ekonomik, Sosyal ve Kiiltiirel Haklar S6zlesmesi) dogrudan ve dolayli ayrimcilik 6zelinde incelenecektir.

Anahtar Kelimeler: Ayrimcilik yasagi, Insan haklari, BM sézlesmeleri

Caligma Alani: Insan Haklari

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dali, eftiryakioglu@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

PROHIBITION OF DISCRIMINATION WITHIN THE SCOPE
OF UN HUMAN RIGHTS TREATIES

33th Wednesday Seminar / 06 November 2013

Res. Assist. E. Feyza TIRYAKIOGLU

Discrimination can appear in different forms as direct discrimination, indirect discrimination, interse-
ctional discrimination, harassment, sexual harassment, instruction of discrimination. But it can be said that
direct and indirect discrimination are the main types of discrimination. Direct discrimination occurs when
a person with a certain characteristic is treated differently than another person in similar circumstances. To
identify a practice or policy as an indirect discrimination, the certain characteristic caused the unfair treat-
ment must be protected by law. Indirect discrimination as a reflection and result of the substantive equality,
occurs when a seemingly neutral act, practice or policy negatively effects a group who share a particular
attribute.

Since adoption of Universal Declaration of Human Rights, one of the most important aim of the UN
Human Rights System has been the prohibition of discrimination. As a result of this aim numerous UN hu-
man right treaty has prohibited discrimination in a comprehensive way and tackled discriminatory practices
and regulations carried out by states. In this Wednesday Seminar, four UN human rights treaties which
extensively regulates prohibition of discrimination (International Convention on the Elimination of All
Forms of Racial Discrimination, The Convention on the Elimination of All Forms of Discrimination against
Women, International Covenant on Civil and Political Rights, International Covenant on Social, Economic
and Cultural Rights) will be analyzed.

Keywords: Discrimination, UN human rights treaties, human rights
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

CMK M. 171/1 UYARINCA CUMHURIYET SAVCISININ KAMU DAVASI
ACMADA TAKDIR YETKISI

34. Carsamba Semineri / 20 Kasim 2013

Ars. Gor. Ensar BAKI'

Incelememizin konusu; Ceza Muhakemesi Hukukumuza 5271 sayili Ceza Muhakemesi Kanunu ile gi-
ren, Cumbhuriyet Savcisinin kamu davasini agmada takdir yetkisini diizenleyen CMK m. 171/1’in uygulama
alan1 ve siirlaridir.

CMK m. 171/1 baglaminda Cumbhuriyet Savcisinin kamu davasi agma hususunda takdir yetkisini kul-
lanabilecegi TCK hiikiimlerinin incelenmesine ayrilmistir. CMK m. 171/1 uyarinca verilen kovusturmaya
yer olmadig1 kararlarina kars: yargisal denetim yolunun kapali olmasimin uygulamada yol agabilecegi so-
runlar bu sorunlara iligkin olarak tespit ve tavsiyelerimize de yer verilmistir. Calismamizin sonug¢ kisminda
ise incelememiz boyunca konuya iliskin olarak ifade ettigimiz problemler, bunlara iliskin olarak gercekles-
tirdigimiz degerlendirme, dneri ve tavsiyelerimiz 6zetlenerek neticeye varilmistir.

Anahtar Kelimeler: Cumhuriyet savciligy; Kamu davasy; Takdir yetkisi

Calisma Alant: Ceza Hukuku; Ceza Muhakemeleri Usul Kanunu

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dali, ebaki@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

DISCRETIONARY POWER OF PUBLIC PROSECUTOR TO INITIATE A
PUBLIC PROSECUTION IN ACCORDANCE WITH ARTICLE 171/1 OF
TURKISH CODE OF CRIMINAL PROCEDURE

34th Wednesday Seminar / November 20, 2013

Res. Assist. Ensar BAKI?

The subject of our study is the limits and scope of application of the Article 171/1 of Turkish Code of
Criminal Procedure which regulates the discretionary power of the Public Prosecutor to initiate a criminal
prosecution by filing a bill of indictment, an authority which has been introduced to our Law on Criminal
Procedure for the first time with Code of Criminal Procedure, No. 5271.

The provisions of the Turkish Criminal Code which grants the Public Prosecutor, the discretionary
power of initiating a prosecution by filing a bill of indictment, in the context of Article 171/1. The situati-
ons in which the public prosecutor has the discretionary power to initiate a prosecution by filing a bill of
indictment under Article 171/1 of the Turkish Code of Criminal Procedure are determined in the light of
the findings.

The final chapter also includes the problems which may occur in practice due to the fact that Pub-
lic Prosecutor’s decisions of not filing indictment cannot be legally scrutinized under the rules of Turkish
Code of Criminal Procedure and our determinations and suggestions regarding to these problems. We have
drawn conclusion by summarizing the problems, which we have stated throughout this study and our eva-
luations, recommendations and advices about these issues.

Keywords: Public prosecutor’s office; Public prosecution; Discretionary power

Field of Study: Criminal Law; Code of Criminal Procedure

2 Ankara Yildirnm Beyazit University Faculty of Law Department of General Public Law, ebaki@ybu.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

AB’YE UYUM SURECINDE HUKUK ALANINDA
CEVIRI VE TERIM SORUNLARI
35. Carsamba Semineri / 27 Kasim 2013

Prof. Dr. ilhami SIGIRCI!

2013-2014 egitim-6gretim doneminin otuzbesinci Carsamba Semineri etkinligi kapsaminda “AB’ye
Uyum Siirecinde Hukuk Alaninda Ceviri ve Terim Sorunlar1” konulu sunum, Prof. Dr. {lhami Sigirci tara-
findan gergeklestirilmistir. Sunumun ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

TRANSLATION AND TERM PROBLEMS IN THE FIELD OF LAW
WITHIN THE EU HARMONIZATION PROCESS
35th Wednesday Seminar / November 27, 2013

Prof. Dr. ilhami SIGIRCI

At the 35th Wednesday Seminar, Prof. Dr. {lhami SIGIRCI, made a presentation titled as “Translation
and Term Problems In the Field of Law within the EU Harmonization Process”. After the presentation, the
session has been ended with the question - answer section.

1 Kirikkale Universitesi, Fen-Edebiyat Fakiiltesi, Bati Dilleri ve Edebiyatlari B6limii ve Miitercim-Terciimanlik (Fransizca) Anabilim Dali
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

HUKUK EGITIMINDE AKADEMISYENLERIN PEDAGOJIK
FORMASYONU

36. Carsamba Semineri / 4 Aralik 2013
Ismail OZDEN!

Bir akademisyenin, kendi uzmanlik alanina olan hikimiyeti elzem ve 6nceliklidir. En az bunun kadar
onemli olan bir diger husus ise akademisyenin “akademik tanimlarin, 6grenmeye agik bireylerin algilayabi-
lecegi dilde, farkl: sekillerde anlatilabilmesi i¢in alman egitim” anlamina gelen pedagojik formasyona sahip
olmasidur.

Bilindigi tizere Tiirk yiiksekogretiminde ders verme yeterliligi bakimindan akademisyenlerin pedago-
jik formasyona sahip olmasi sarti aranmamaktadir. Ayni sekilde arastirmaci akademisyen (researcher) ve
ders anlatan akademisyen (lecturer) ayrimi da yapilmamaktadir. Pedagojik formasyon almamuis bir akade-
misyenin rehberi, kendi lisans egitimi ve asistanlik yillarinda rol model olarak aldig1 bir bagka akademisyen
ve/veya kendi kisisel inanis ve diisiinceleri olacaktir. Bu durumun yol agabilecegi sorunlarin incelenmesi,
bilhassa “sosyal bilim” olarak nitelendirilen hukuk bilimi a¢isindan 6nem arz etmektedir.

Hukuk, temel bilimlere 6zgli baz1 6zellikler gostermesinin yani sira uygulamaya dontik teknik bazi
ozellikler de gosterir. Bu nedenle akademisyenlerin gelecekte biiyiik sorumluluklar tistlenecek 6grencilere,
hukuk bilgisi ile birlikte hukuk nosyonunu da aktarabilmesi gerekir. Hukuk egitimi, genellikle sinif orta-
minda, akademisyen odakli gerceklestiginden akademisyenin tizerine diisen yiik de artmaktadir. Pedagojik
formasyonun hem 6grencilerle saglanan iletisim ve etkin 6grenme stiregleri hem de ders materyallerinin
hazirlanmasi bakimindan 6nemi agiktir.

Bu ¢aligmada 6ncelikle mevcut hukuki durum bakimindan akademisyenlige giris ve akademisyenlerin
egitimi, sonrasinda ise Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Ogretim Uyeleri ve Arastirma
Gorevlileri tizerinde uygulanan, “Akademisyenlerin Pedagojik Formasyon Gereksinimleri” konulu anket
calismast iizerinden konu degerlendirilmistir.

Anahtar kelimeler: Hukuk Egitimi, Pedagojik Formasyon, Akademisyen

Calisma alani: Hukuk Metodolojisi

1 Afyon Kocatepe Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, iozden@aku.edu.tr
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

PEDAGOGICAL FORMATION OF THE ACADEMICIANS IN LAW
EDUCATION

36th Wednesday Seminar / December 4, 2013

Ismail OZDEN?

Academician’s dominance in their area of specialization is necessary and prioritized. At least the ano-
ther important issue is academician should have pedagogical formation which means “education in order
to be able to explain the academic definitions in different ways in the language that can be perceived by the
individuals who are open to learning”

As it is known, academicians are not required to have pedagogical formation in terms of their ability
to teach in Turkish higher education. Similarly, there is no distinction between researcher and lecturer. The
guide of an academician who has not have pedagogical formation will be another academician whom he
took as a role model during his undergraduate and assistantship years or personal beliefs and thoughts. The
examination of the problems that may cause of this situation is important especially in terms of jurispru-
dence, which is called “social science”

Law shows some characteristics of basic sciences, as well as some technical aspects of the practice. For
this reason, academics should be able to transfer the notion of law together with the knowledge of law to
the students who will assume tremendous responsibilities in the future. As the law education is generally
focused on academicians in the classroom, the burden on the academician is increases. The importance of
the pedagogical formation in terms of communication and effective learning processes and preparation of
course materials is clear.

In this study, first of all, the accession to academics and the education of academicians in terms of the
current legal situation have been investigated. Afterwards, the subject was evaluated through a question-
naire on “Pedagogical Formation Requirements of Academicians” applied to Faculty of Law and Research
Assistants of Ankara Yildirim Beyazit University.

Keywords: Law Education, Pedagogical Formation, Academician

Field of Study: Methodology of Law

2 X Afyon Kocatepe University Faculty of Law Department of Philosophy & Sociology of Law, iozden@aku.edu.tr

122






Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

SAYISTAY UZERINE SOYLESI
37. Carsamba Semineri / 11 Aralik 2013

Dr. Fahrettin POYRAZ!

2013-2014 egitim-6gretim doneminin otuzyedinci Carsamba Semineri etkinligi kapsaminda “Sayistay
Uzerine Soylesi” konulu sunum, Dr. Fahrettin Poyraz tarafindan gergeklestirilmistir. Sunumun ardindan
oturum, soru - cevap boliimiiyle sona erdirilmistir.

CONVERSATION ABOUT SUPREME COURT OF PUBLIC ACCOUNTS
37th Wednesday Seminar / December 11, 2013

Dr. Fahrettin POYRAZ

At the 37th Wednesday Seminar, Dr. Fahrettin Poyraz, made a presentation titled as “Conversation
About Supreme Court of Public Accounts” After the presentation, the session has been ended with the qu-
estion - answer section.

1 TBMM KIT Komisyonu Bagkani (E), Sayistay Basdenetgisi (E)
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

TURK CEZA HUKUKUNDA
KIYASA VARAN GENI$ YORUMLAMA YASAGI

38. Carsamba Semineri / 18 Aralik 2013
Ars. Gor. Neslihan OZELER'

Ceza hukukunda kiyasa varan genis yorum yasaginin kavranabilmesi i¢in 6ncelikle kiyas ve yorum
meselesinin ne anlama geldigi zihinde net bir sekilde belirlenmelidir. Kiyas bir yorumlama tiirii miidiir
yoksa ondan tamamuiyla farkli bir yontem midir? Ttirk Hukuk literatiirtindeki metodoloji kitaplarinin sis-
tematik yapist dahi bu hususta bir karisiklik oldugunu gostermektedir. Zira bazi kitaplarda kiyas, yorum
baslig: altinda incelenirken bazilarinda hukuki usa vurma/akil yiiriitme seklinde incelenmektedir. Bu fark
¢ok onemlidir. Eger kiyas: yoruma ulagsmada bir yontem olarak diistiniirsek ceza kanunundaki diizenlemeye
uygun olarak kiyasa yol agan yorumu belirler ve yasaklariz. Ancak yorum ile kiyas birbirinden tamamen
farkli iki yontemse o zaman kiyasa varan yorum, “yorum adr altinda kiyas” seklinde anlagilmalidir. Ama
calisma boyunca verilen somut 6rneklerden anlasilacag: tizere kiyas ya da genisletici yorum adlandirmasi
bilimsel bir gergekten ziyade basit bir segime ya da hukuk politikas tercihine gére yapilmaktadir. Ayrica
kiyas ve yorum ayrimi1 zannedilenden daha karmagik bir nitelik arz edebilmektedir.

Anahtar Kelimeler: Yorum, Kiyas, Hukuki Akil Yiiriitme.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Ana Bilim Dali Arastirma Gérevlisi
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

PROHIBITION OF EXTENSIVE INTERPRETATION
IN TURKISH CRIMINAL LAW

38th Wednesday Seminar / December 13, 2013

Res. Assist. Neslihan OZELER?

In order to be able to comprehend the prohibition of extensive interpretation in criminal law, it must
first be clearly defined what the issue of analogy and interpretation means. Is it a pure interpretation, or is it
a completely different method? Even the systematic structure of the methodology books in the Turkish legal
literature shows that there is a confusion in this regard. Because, in some books, the analogy is examined
under the title of interpretation, while in some of them, it is examined as legal reasoning. This difference is
very important. If we consider analogy as a method of interpretation, we will determine and prohibit the ex-
tensive interpretation of the law in accordance with the regulation in the criminal law. However, if there are
two completely different methods then the interpretation should be understood as “analogy under the name
of interpretation”. But, as can be seen from the concrete examples given during the study, the classification
of analogy or extension interpretation is made according to a simple choice or a choice of legal policy rather
than a scientific reality. Furthermore, distinction of analogy and interpretation may be more complex than
it is supposed to be.

Keywords: Interpretation, Analogy, Legal Reasoning.
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Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ANONIM SIRKETLERDE YONETIM KURULU
UYELERININ GOZETIM YUKUMLULUGU

39. Carsamba Semineri / 25 Aralik 2013
Ars. Gor. Nevin MERAL!

Bu ¢arsamba seminerinde diinya ¢apinda sirketlerde meydana gelen yolsuzluk skandallar1 sonrasinda
yoneticiler dahil sirketteki herkesin islem ve eylemlerinde hukuka uyumun (compliance) nasil daha etkili
bir bicimde saglanabilecegi ve bu hususun hangi yontemlerle denetlenmesi gerektigi ele alinmistir. Sunu-
mun ilk bélimiinde, 6ncelikle uyum faaliyetlerinin genel olarak nasil ve neden ortaya ¢iktig1, bu kuruma
neden gereklilik oldugu ve sirketin kurumsal yonetiminde ne gibi bir rol oynayabilecegi incelenmistir. Hu-
kuka uyum bu dogrultuda sirketin, ¢alisanlarin ve tiim yoneticilerin hukuka uygun hareket ettiklerinin
diizenli bir sekilde ve belirlenecek bir yontemle denetlenmesi ve hukuka aykirihigin tespiti halinde miidahale
edilmesi olarak anlasilmalidir. Takip eden boliimde sirket iginde uyumun uzun yillardir diger iilkelerde
hangi yollarla saglandig1 ve hukuka uygunsuzlugun tespiti halinde ne gibi dnlemlerin alinmas: gerektigi
orneklerle agiklanmigtir. Hukuka uygun hareket etme ve islem yapma ve bunun 6zellikle yonetim kurulu
tarafindan {ist gézetimi, bir uyum programi olusturma, bu programa uyulup uyulmadiginin denetiminin
bir uyum gorevlisi tarafindan yapilmas: ve bu goérevlinin bir uyum komitesi ile isbirligi icinde ¢aligmasi
diinyada en ¢ok kullanilan yontemler arasinda yer almaktadir. Meselenin 6ziinii olusturan son boliimde ise,
uyumun Tiirk hukukunda anlami, kapsami ve nasil diizenlendigi tizerinde durulmugstur. Eski kanun déne-
minde yarg: kararlar1 ve doktrindeki bazi yazarlar tarafindan sirket denet¢isinin gorevleri anlaminda kabul
edilmis olsa da bu kurum Tiirk hukukuna aslinda st gozetim kavrami sayesinde 6102 sayili TTK ile gir-
mistir. Belirli diizenlemelerle gozetim yiikiimliiliigii ve buna bagli olarak da hukuka uyum tanimlanmaya ve
kapsami belirlenmeye ¢aligilmis olsa da bu alanda bazi belirsizlikler Tiirk hukuku a¢isindan hala mevcuttur.

Sonug olarak Tiirkiye de uzun yillardir bu kurumun var oldugu tilkelerin uygulamalarindan yararlan-
mal1 ve mevzuatini daha agik bir sekilde bu ytkiimliligl 6ngorerek diizenlemelidir. Yonetim kurulu iiye-
lerinin uyum yiikiimliliigtiniin kapsaminin daraltilmas: yerine olasi zararlari karsilamak amaciyla yonetim
kurulu tiyelerinin gézetim sorumluluklar: artirilmalidir.

Anahtar Kelimeler: uyum yiikiimliligii, yonetim kurulu, sorumluluk

Calisma Alant: Sirketler Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Ticaret Hukuk Anabilim Dali, nmeral@ybu.edu.tr.
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Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

OVERSIGHT RESPONSIBILITY OF BOARD OF DIRECTORS IN
JOINT-STOCK COMPANIES

39th Wednesday Seminar / December 25, 2013

Res. Assist. Nevin MERAL?

In this Wednesday seminar, it was examined after the fraud scandals across the World, how to ensure
compliance more effectively in the transactions and acts of everyone including managers and directors in a
company and through what tools to control this application. In the first section of the presentation, it was
first considered how and why compliance practices generally appear, why this institution was considered
necessary and what roles this institution can play in corporate governance of the company. In this context,
compliance should mean the regular control by previously determined methods, of which company itself,
employees and all managers abide by law, and the interference in case of any detection of legal infringe-
ment. In the following section, it was explained with examples which methods have been employed in other
countries to determine compliance within the company and which measures should be taken in case of the
detection of non-compliance. Among the mostly used methods, there are firstly the oversight duty of board
of directors for compliance, preparing a compliance program, appointing a compliance officer to control it
and lastly the cooperation of the compliance officer with a compliance committee. In the last section, how
compliance was regulated, what it meant and what its scope is in Turkish law were explained. DDuring the
application of the previous Turkish Commercial Code (TCC) numbered 6762, having been accepted in
court decisions and by some writers in doctrine, limited with the duties of company auditors, compliance
as an institution was introduced through the oversight concept in the TCC numbered 6102. Although there
were attempts to define the oversight obligation along with compliance concept and to determine the scopes
of both concepts, there appear certain ambiguities in this regard in Turkish law.

In conclusion, Turkey should benefit from countries with long-applied methods in this institution
and enact this obligation more precisely. Instead of limiting the scope of the compliance obligation of the
members of board of directors, the oversight liability of members of board of directors should increase as to
meet all possible damages.

Keywords: compliance, board of directors, liability

Field of Study: Company Law
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YENI ANAYASA
40. Carsamba Semineri / 2 Ocak 2014

Ahmet I[YIMAYA!

2013-2014 egitim-0gretim doneminin kirkinc1 Carsamba Semineri etkinligi kapsaminda “Yeni Anaya-
sa” konulu sunum, Ahmet Iyimaya tarafindan gergeklestirilmistir. Sunumun ardindan oturum, soru - cevap
béliimiiyle sona erdirilmistir.

NEW CONSTITUTION
40th Wednesday Seminar / January 2, 2014

Ahmet IYIMAYA

At the 40th Wednesday Seminar, Ahmet Iyimaya, made a presentation titled as “New Constitution”.
After the presentation, the session has been ended with the question - answer section.

1 TBMM Adalet Komisyonu Baskani, TBMM Anayasa Uzlasma Komisyonu Uyesi (E)
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MEDENI USUL HUKUKUNDA SARTA BAGLI SULH
41. Carsamba Semineri/ 22 Ocak 2014
Ar. Gor. Nurbanu ERZURUMLU!

Sulh, taraflarin aralarinda meydana gelen uyusmazlig karsilikli riza ve fedakarlik ile sona erdirmesi-
dir. Taraflar, uyusmazhig1 yarg: mercilerine basvurmaksizin aralarinda yapacaklar: bir sulh sézlesmesiyle
sona erdirebilecekleri gibi; yarg: yolu asamasinda da sulh olabilir. Borglar Hukuku cercevesinde kendine
ozgii sozlesmeler kategorisinde yer alan sulh, mahkeme huzurunda yapilmasi halinde ustil hukukuna iligkin
sonuglar meydana getirir. Bu anlamda sulh, mahkeme i¢i ve mahkeme dis1 sulh olarak iki kapsamda ele
alinir. Mahkeme igi sulh 6100 sayili Hukuk Muhakemeleri Kanunu ile dizenlenmektedir. Mahkeme igi sulh
sozlesmeleri, gecerlilikleri bakimindan maddi hukuka tabi olmakla birlikte; ustil hukuku agisindan da sonug
dogurmakta ve bu nedenle karma nitelikte sdzlesme olduklar1 6gretide genel olarak kabul edilmektedir.

Hukuk Muhakemeleri Kanununun 313. maddesinde mahkeme huzurunda yapilan sulhlerin sarta bag-
lanabilecegi de diizenlenmistir. Taraflarin sarta bagl olarak sulh olmalarinda bir engel bulunmamakla bera-
ber, bu tip sulhlerin icrasinin ne sekilde gercekleseceginin tizerinde durulmasi gerekir.

Bu seminerde, 6ncelikle mahkeme ici sulh sozlesmeleri hakkinda genel olarak bilgi verilmis; daha son-
ra bu sozlesmelerinin sarta bagh olarak akdedilmesi halinde icras1 bakimindan meydana gelebilecek sorun-
lar agiklanmistir. Bu kapsamda, taraflarin mahkeme huzurunda sarta baglh sulh akdetmeleri halinde bunun
mahkeme kararina gecirilmesini isteyememeleri gerektigi sonucuna varilmigtir. Zira, mahkeme kararlar:
acik, siiphe ve tereddiit uyandirmayacak sekilde olmalidir. Dolayisiyla sarta bagh olarak hiitkiim verilemez.

Taraflarin mahkemeden sulhe gore karar verilmesini istemedikleri halde ise, sarta bagl sulhlerin icras
ikiye ayrilarak incelenmelidir. Geciktirici sarta bagl sulh sozlesmeleri sartin gerceklesmesi ile gegerlilik ka-
zanir, dolayisiyla sartin gerceklesmesi ile s6zlesmesinin icrast miimkiindiir. Bozucu sarta bagl sulhlerde ise,
sart gerceklesinceye kadar sulh sozlesmesi gegerli oldugundan sulh derhal icra edilebilir.

Anahtar Kelimeler: sulh s6zlesmesi, sart, mahkeme i¢i sulh

Calisma Alani: Medeni Ustil Hukuku, Icra Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Usal ve icra iflis Hukuku Anabilim Dali, nberzurumlu@ybu.edu.tr
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CONDIITIONAL AGREEMENT OF SETTLEMENT IN CIVIL
PROCEDURE LAW

41st Wednesday Seminar/ January 22, 2014

Res. Asst. Nurbanu ERZURUMLU?

Settlement agreement is a contract that the parties make an agreement for ending of the dispute by
the way of giving and taking sacrifice and mutual assent. The parties can make the settlement agreement
out of court or during the hearing. According to the law of obligations, the agreement of settlement is a sui
generis contract. However, if it is made during the hearing, it bears procedural consequences. In this sense
the settlement is classified two categories as judicial and extra judicial agreement of settlement. The judicial
settlement agreements are regulated with Turkish Civil Procedure Code (TCPC), that is numbered 6100.

In point of the validity of the judicial settlement agreements are subject to law of obligations. However,
these agreements also result in civil procedure law. So, the judicial settlement agreements are accepted one
type of mixed contracts in the doctrine.

In accordance with Art. 313 TCPC, the settlement agreements can be made as a conditional contract.
Although there is any objection to make a conditional settlement agreement, it is examined that the enfor-
cement of these agreements.

In this seminar, in the first instance, general information was given about the judicial settlement agre-
ements; then, troubles, that are interested in enforcement of the conditional contract, are explained. In this
context, it was concluded that the parties should not request a court decision for the judicial conditional
settlement agreement. Because the court decisions should be clear, without doubt and hesitation and the
court cannot decide conditioned decision.

The enforcement of judicial conditional settlement agreements, that are not written in the court deci-
sion, is divided into two types. Agreements with the condition precedent become valid with the take place
of the condition, so it is possible that the settlement agreements with the condition precedent are enforced
after take place of the condition. However, settlement agreements with the condition subsequent are valid
when breach of condition and they should be enforced immediately.

Keywords: settlement agreement, condition, settlement agreement on the court

Field of Study: Civil Procedure Law, Enforcement Law
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HUKUK MUHAKEMELERI KANUNU’NDA ON INCELEME

42. Carsamba Semineri / 19 Subat 2014

Ars. Gér. Siileyman Burak GUNDOGDU'!

Hukuk Muhakemeleri Kanunu ile ilk derece yargilamasinin bes temel asamadan olusmas: 6ngériil-
mistiir. Bunlar sirasi ile dilekgelerin teatisi asamasi, 6n inceleme, tahkikat, sozlii yargilama ve hiikiimdiir.
Daha 6nceki uygulamada, kanunda diizenlenmis olan dort agamaya tam olarak riayet edilmedigi bunun
da kanuna aykar1 bazi islemler yapilmasi sonucunu dogurdugu bu nedenle de yargilamanin uzadig goriil-
mekteydi. Mahkemenin ve taraflarin yargilamada gereken hazirligi davanin baginda yapmasinin saglanmasi
ve boylelikle yargilamanin gereksiz yere uzamasinin engellenmesi bakimindan Hukuk Muhakemeleri Ka-
nunu ile dilekgelerin teatisi agamasindan sonra ve tahkikat agamasindan 6nce gelmek tizere 6n inceleme
adiyla yeni bir yargilama asamasi kabul edilmistir. Bu asamanin kabulii ile dilekgelerin teatisi agamasinin
tamamlanmasindan sonra, taraflarin ellerinde bulunan delilleri mahkemeye sunmalari, ellerinde bulun-
mayan delilleri ise nereden getirtileceklerinin bildirilmeleri ve masraflar1 6demelerinden sonra biitiin dava
malzemesinin birlikte incelenecegi tahkikat asamasina gecilmesi ve boylelikle tahkikatin etkinliginin arti-
rilmast amaglanmistir. Bu gekilde de tahkikat, olmas: gerektigi gibi, delillerin toplandig1 degil, incelendigi
ve tartigildig1 bir agama niteligine kavusabilecektir. On inceleme asamasinda taraflarin iizerinde anlagtiklari
ve anlagsamadiklar: hususlarin tespiti miimkiin olacak boylelikle tahkikat sadece uyusmazhigin ¢oziimiinde
etkili olan ve taraflar arasinda ¢ekismeli oldugu tespit edilen vakia iddialar1 cercevesinde gerceklestirile-
bilecektir. Bu asamanin 6nemli bir amaci da taraflar1 sulhe ve 6ziinde sulhu hedefleyen bir kurum olarak
arabuluculuga tesvik etmek ve taraflar arasinda bir anlasma ortami yaratmak suretiyle uyusmazligin daha
ileriki agamalara gitmeden ¢dziime kavusturulmasini gergeklestirmektir. On incelemenin amacina uygun
yapilmasi ve hakimler tarafindan bu asamaya gereken 6nemin verilmesi taraflar arasinda sulh imkanini
artiracak, yargilama dig1 uyusmazlik ¢6ziim yollarini da devreye sokabilecektir. Taraflar sulh olamadiklarin-
da ise, tahkikat i¢in tiim hazirlik islemleri tamamlanmis oldugundan tahkikatta sadece tanik dinlenmesi,
bilirkisi incelemesi yaptirilmasi ve kesif gibi ustl islemleri gergeklestirilecek ve bu sayede tahkikatin gereksiz
islemlerden arinmus bir sekilde daha kisa siirede tamamlanmas1 miimkiin hale gelecektir. Bu amaglar ¢er-
gevesinde On inceleme asamasinda esas itibariyle dava sartlarinin ve ilk itirazlarin incelenmesi, uyusmazlik
noktalarinin tam olarak tespiti, hazirlik islemleri, delillerin sunulmasi ve toplanmast i¢in gerekli islemlerin
yapilmast, sulhe tesvik ve tiim bu hususlarin tutanaga gecirilmesine iligkin islemler yapilacaktir.

Anahtar Kelimeler: sulh, 6n inceleme, tahkikat

Caligma Alani: Medeni Usil ve Icra Iflas Hukuku
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PRELIMINARY EXAMINATIONIN THE CODE OF CIVIL PROCEDURE

42nd Wednesday Seminar / 19.02.2014

Res. Assist. Siileyman Burak GUNDOGDU?

The Code of Civil Procedure regulates that the first instance trial to consist of five fundamental stages.
These are the exchange of petitions, preliminary examination, inquiry, verbal trial and provision. In the pre-
vious practice, it was seen that the four stages regulated in the law had not been fully followed, thus leading
to some unlawful actions and giving birth to long lasting proceedings. In order to ensure that the court and
the parties make the necessary preparation for the proceeding beforehand to prevent the unnecessary pro-
longation of the proceedings, a new trial stage was adopted with the Code of Civil Procedure between the
exchange of petitions stage and the inquiry phase. With the adoption of this stage, after the completion of
the exchange of the petitions, the parties will present the evidence in their hands to the court, or let the court
know where the evidence they don't own shall be brought from, and pay the trial cost, the court will pro-
ceed to the inquiry phase where all the case material will be examined together increasing the effectiveness
of the inquiry. In this way, the inquiry will be a stage where the evidence is not collected but, examined and
discussed as it should be. In the preliminary examination, it will be possible to determine what the parties
agreed and disagreed on, so that the inquiry can only be carried out within the framework of the allegations
that are effective in resolving the dispute between parties. An important objective of this phase is to promote
mediation as an institution that aims to reach a settlement without further problems by creating an agree-
ment between the parties. The preliminary examination to be done in accordance with its purpose and the
importance given to this stage by the judges will increase the possibility of agreement between the parties,
thus giving role to non-trial dispute resolution ways. When the parties are unable to settle, the proceedings
will only have procedural actions such as witness hearing, expert examination and exploration as all pre-
parations for the inquiry will have been completed, and thus, it will be possible to complete the inquiry in
a shorter time without unnecessary actions. Within the framework of these objectives, the procedures for
reviewing the causes of action and preliminary objections, determining the points of dispute, preparation
actions, the procedures for the presentation and collection of the evidence, the promotion of mediation and
the recording of these matters into the court records will be made.

Keywords: mediation, preliminary examination, inquiry

Field of Study: Civil Procedure Law
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TiCARI DEFTERLERIN iBRAZI VE DELIL OLMASI

43. Carsamba Semineri / 26 Subat 2014

Safak ORHAN'

Ticari defterler ait olduklari ticari igletmenin mali ve iktisadi durumuna, alacak ve borg iligkilerine en
dogru, en yakin bilgiyi vermelerinden dolays, tarih boyunca delil olarak faydalanilabilecek bir belge nite-
liginde goriilmustiir. Ticari defterlerin delil niteligine iligkin hiikiimler modern ticaret kanunlarinda yeri
olmadig gerekgesiyle 6102 sayil1 Tiirk Ticaret Kanunu’na alinmamustir. Ancak ticari defterler senetle ispat
zorunlulugunun katiigin1 yumusatmakta ve genis bir uygulama alani1 bulmaktadir. Bu nedenle, ticari def-
terlerin delil niteligine iligkin hitkiimler ayn1 donemde yiriirliige giren Hukuk Muhakemeleri Kanunu'nda
“ticari defterlerin ibrazi ve delil olmas1” kenar baslig1 altinda diizenleme altina alinmigstir. Ticari defter ve
belgelerin tutulmasi tacir agisindan hem hak hem de yiikiimliiliik niteligindedir. Bir kimsenin kendisi tara-
findan diizenlenen bir belgeye dayanarak iddiasini ispat etmesi usul hukuku ilkelerine gére miimkiin degil-
dir. Ciinkii bir kimsenin kendisi tarafindan olusturulan belge sadece kendisi aleyhine delil tegkil etmektedir.
Hi¢ kimse kendisi aleyhinde delil olusturma niyeti tasimamakta aksine lehine delil olusturma diisiincesin-
dedir. Ayrica ticari defterlerin, kars: tarafin bilgisi ve denetimi olmadan igeriginin olusturulmas: nedeniyle
beraberinde bazi sakincalar dogurabilmesi de miimkiindiir. Iste ortaya ¢ikabilecek sakincalar1 ortadan kal-
dirmak amaciyla, ticari defterlerin sahibi ve halefleri lehine delil olma niteligi kazanabilmeleri agirlagtiriimig
bir takim kosullarin birlikte gerceklesmesine baglanmustir. Ticari defterlerin delil niteligini haiz olabilmesi
i¢in usuliine uygun ve eksiksiz tutulmasi gerekmektedir. Ticari defterler sahibi lehine kesin delil olabilecegi
gibi aleyhine de kesin delil veya delil baslangici da olabilir.

Anahtar Kelimeler: Ticari defterler, Delil, Ispat, Hukuk Muhakemeleri Kanunu, Tiirk Ticaret Kanunu

Calisma Alani: Medeni Usul Hukuku
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PRESENTATION OF COMMERCIAL BOOKS AND THEIR QUALITY
AS EVIDENCE

43rd Wednesday Seminar / February 26, 2014

Safak ORHAN?

Commercial books have been regarded as a document that can be used as evidence throughout the
history as they provide the most accurate and closest information to the financial and economic situation of
the commercial entity to which they belong. The provisions relating to the quality of the commercial books
are not included in the Turkish Commercial Code no 6102 on the grounds that it does not belong to the
modern commercial law. However, commercial books soften the rigidity of the obligation to prove with a
deed and find a wide range of applications. For this reason, the provisions relating to the quality of evidence
of commercial books have been regulated under the law on civil proceedings, which came into effect in the
same period, under the heading of “presentation of commercial books and having evidence”. Keeping com-
mercial books and documents is both a right and a obligation for the merchant. According to the principles
of procedural law it is not possible for a person to prove his claim based on a document issued by him.
Because the document created by a person himself is evidence against him only. No one has the intention
of forming evidence against him, and on the contrary, he has the idea of forming evidence in his favor. It
is also possible that commercial books may have some disadvantages due to the creation of their contents
without the knowledge and control of the other party. In order to eliminate the drawbacks that may arise,
the fact that commercial books can become evidence in favor of the owner and his successors is linked to the
realization of a number of aggravated circumstances. Commercial books must be kept duly and complete in
order to have evidence quality. Commercial books may have definite evidence in favor of the owner, as well
as definite evidence against him or the beginning of evidence.

Keywords: Commercial Books, Evidence, Proof, Civil Procedure Law, Turkish Commercial Law

Field of Study: Civil Procedure Execution
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HUKUKA AYKIRI ELDE EDIiLEN DELILLER
44. Carsamba Semineri / 12 Mart 2014

Prof. Dr. Vahit BICAK'

2013-2014 egitim-6gretim doneminin kirkdordiincti Carsamba Semineri etkinligi kapsaminda “Hu-
kuka Aykir1 Elde Edilen Deliller” konulu sunum, Prof. Dr. Vahit Bicak tarafindan gergeklestirilmistir. Sunu-

mun ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

EVIDENCES OBTAINED IN UNLAWFUL WAY
44th Wednesday Seminar / March 12,2014

Prof. Dr. Vahit BICAK

At the 44th Wednesday Seminar, Prof. Dr. Vahit Bigak, made a presentation titled as “Evidences Obtai-
ned in Unlawful Way”. After the presentation, the session has been ended with the question - answer section.

1 Polis Akademisi Giivenlik Bilimleri Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Ogretim Uyesi
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TURKIYE’NIN NUKLEER ENERJI SANTRALLERI KURMAYA ILiSKIiN
YAPTIGI ULUSLARARASI ANTLASMALAR

45. Carsamba Semineri / 19 Mart 2014
Prof. Dr. Yiicel ACER!

Giiniimiizde insan konforunun merkezini enerji olusturuyor. Hayatimizin ayrilmaz bir parcasi haline
gelmis elektrigin iiretiminde niikleer enerjinin roli 6nemli. Cok genel ifadelerle, zenginlestirilmis uranyum
atomlarinin par¢alanmasi sonucu ortaya ¢ikan ytiksek derecedeki 1sinin, santral oratminda suyu 1sitarak
buhar haline getirmesine ve bu buharin da jeneratérleri dondiirerek elektrik enerjisi tiretmesi prensibine
dayanan niikleer eneji santralleri, giinimiizde, gelismis tilkelerin nerdeyse tamaminda elektirk iiretiminde
6nemli paya sahip. Bu sasirtict bir durum degil zira, niikleer enerjinin avantajlar1 oldukea fazla. Komiir,
petrol, dogal gaz vb fosil yakitlarin aksine, yakin gelecekte tiikenebilecek bir enerji kaynag: degil. Yine bu
yakitlardan farkli olarak atmosfere, karbonmonoksit, karbondioksit, siilfiirdioksit ve azotdioksit gibi kiiresel
1s1nmaya yol agan sera gazlari salmaz. Verimliligi ¢ok yiiksektir,.

Tiirkiye hizli gelisen bir tilke ve bu nedenle de enerji talebinin oniimiizdeki yillar boyunca ortalama
% 6-7 civarinda artacag1 6ngoriillmektedir. Diinya ortalamasinin yaklasik %1,5 oldugu hatirlandiginda bu
yiiksek bir artig anlamina geliyor. Bir bagka agidan bakildiginda 2010 yili sonu baz alindiginda Tiirkiye'nin
elektrik ihtiyac1 2023% gelindiginde %100 den daha fazla artmis olacak. Ancak, Tiirkiye'nin tiim hidrolik,
riizgar, giines, jeotermal, biyokiitle potansiyelinin tamami kullanilsa dahi, 2023 ‘deki bu talebin yaklasik
ancak yarisi kargilanabilecek. Ote yandan mevcut durumda, Tiirkiyede elektrik iiretiminin %43,6’s1 dogal
gazla ¢alisan santrallerden, %28’i komiirle ¢aligan santrallerden ve %19’u hidroelektrik santrallerden tretil-
mekte. Riizgar enerjisinin pay1 sadece %2,4. Biitiin bunlarin iistiine eklenmesi gereken 6nemli bir unsur da,
Tiirkiye'nin dogalgazda nerdeyse tamamen disa bagimli olmasidur.

Bu Konferansta Tiirkiye'nin Rusya ile yaptig1 antlasma ile Akkuyuda 4 reaktorli bir niikleer enerji
santrali kurulmasina dair anlagmanin igerigi incelenerek, santralin yapimy, isletilmesi, elektrik tiretimimi ve
satigt, teknoloji transferi ve personel egitimi gibi hususlar agikliga kavusturulmaktadir. Ote yandan Japonya
ile yapilan ve Sinop da kurulmas: planlanan yine 4 reaktorli niikleer enerji santraline dair antlagsmanin
igerigi de ele alinmaktadir. Ayrica, bu antlasmaya yoneltilen gevresel riskler, Rusya’ya bagimlilik, ilke ¢ikar-
larini yeterince korunmamasi, enerji iicretlendirilmesi ve teknoloji konularina dair elestirilere de yanitlar

sunulmaktadir.

Anahtar Kelimeler: Niikleer enerji, uluslararasi antlasma, uluslararasi iliskiler

Calisma Alani: Uluslararas1 Hukuk
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cer@hotmail.com
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TURKEY’S INTERNATIONAL TREATIES FOR ESTABLISHING
NUCLEAR POWER PLANTS

45th Wednesday Seminar / March 19, 2014

Prof. Dr. Yiicel ACER ?

Today, energy is at the center of human comfort. The role of nuclear energy in the production of electri-
city has become an integral part of our lives. In very general terms, nuclear power plants, which are based on
the principle that the high temperature resulting from the fission of enriched uranium atoms vaporizes the
heating water in the power-house and that this steam generates electricity by turning the generators, have an
important share in electricity production in almost all developed countries. This is not surprising, because
the advantages of nuclear energy are quite high. Unlike fossil fuels such as coal, oil, natural gas, etc., it is not
a source of energy that can be consumed in the near future. Moreover, unlike these fuels, it does not release
greenhouse gases that cause global warming such as carbon monoxide, carbon dioxide, sulfur dioxide and
nitrogen dioxide. Its efficiency is very high.

Turkey is a rapidly developing country and therefore its energy demand is expected to increase by an
average 6-7% for years to come. When the world average is estimated to be about 1.5%, this means a high
increase. From another perspective, on the basis of the end of 2010, Turkey’s electricity needs will have
increased more than 100% by 2023. However, even if Turkey’s all hydraulic, wind, solar, geothermal, bio-
mass potential is all used, only about half of this demand can be met in 2023. On the other hand, 43.6% of
electricity generation in Turkey is produced from natural gas-fired power plants, 28% of it is produced from
coal-fired power plants and 19% of it is produced from hydroelectric power plants. The share of wind energy
is only 2.4%. Further to that, Turkey is almost entirely dependent on imported natural gas.

In this conference, the content of Turkey’s treaty with Russia on building a nuclear power plant with
four reactors in Akkuyu has been examined and the issues such as power plant construction and operati-
on, electricity generation and sale, technology transfer and personnel training have been clarified. On the
other hand, the content of the agreement with Japan, which is planned to be established in Sinop, has been
discussed. In addition, regarding to the criticism directed to this treaty such as environmental risks, depen-
dency to Russia, insufficient protection of the country’s interests, energy charging and technology have been
responded.

Keywords: Nuclear Energy, International Treaty, International Relations

Field of Study: International Law

2 Rector of Canakkale Onsekiz Mart University, Ankara Yildinm Beyazit University Faculty of Law, Department of Public International Law, yuce-
lacer@hotmail.com
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MACARISTAN HUKUK EGITIMINDE YAPISAL DEGISIKLIKLER
46. Carsamba Semineri / 26 Mart 2014

Dog. Dr. Andrea SZIGETT!

2013-2014 egitim-6gretim doneminin kirkdordiincti Carsamba Semineri etkinligi kapsaminda “Hu-
kuka Aykir1 Elde Edilen Deliller” konulu sunum, Prof. Dr. Vahit Bicak tarafindan gergeklestirilmistir. Sunu-
mun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

STRUCTURAL CHANGES IN HUNGARY LEGAL EDUCATION
46th Wednesday Seminar / March 26, 2014

Asisst. Prof. Dr. Andrea SZIGETI

At the 46th Wednesday Seminar, Dog. Dr. Andrea Szigeti, made a presentation titled as “Structural
Changes in Hungary Legal Education”. After the presentation, the session has been ended with the question
- answer section.

1 Gal Ferenc Universitesi
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DEVLETIN SiDDET TEKELI VE POLIS
47. Carsamba Semineri / 2 Nisan 2014
Arg. Gor. Anil Giiven YUKSEL!

Bu Carsamba Seminerinde, mesru gii¢ kullanma tekelini elinde bulunduran siyasi otorite olarak dev-
letin, kurumlari araciligiyla ortaya koydugu kimi uygulamalarin hukuk devleti prensibi igerisindeki anlami
ve siirlart konu edilmistir. Bilindigi {izere, modernlesme ile birlikte toplum igerisinden tasfiye edilerek
gerektiginde kullanilmak {izere mesru otoriteye devredilmis olan “zor kullanma” yetkisi, 6zellikle toplumsal
olaylara miidahale yontemleri s6z konusu oldugunda hem kamuoyunun hem de insan haklar1 hukukunun
ilgisini ¢eker hale gelmektedir. Modern devlette siddet tekeli, toplumsal giivenlik ve huzuru korumak adina
gorev yapan kolluk kuvvetleri eliyle kullanilir. Cografi ve hususi bir takim istisnalar bir kenara birakildigin-
da, genellikle polis teskilat: uygulamalar1 6n planda oldugundan, seminerde insan haklar1 ¢ercevesinde bu
uygulamalara getirilen elestiriler ele alinmaya ¢alisiimistir.

Modern devletin tarihsel siirecte geldigi noktada vazgegilmez bir ilke olarak yerini alan hukuk devleti
anlayisi, devlet kudretini hukukla baglamak amaciyla bicimsel ve igeriksel bir takim 6nlemlerden meydana
gelir. Anayasa, hukuksal giivenlik ve yargisal denetim bigimsel 6nlemlerin birer goriiniimii olarak ortaya
gikarken, zamanla 6zgiirliik ve insan onuru, dolayisiyla insan haklar1 kavrami bir hukuk devletinin maddi
igerigini yonlendirmeye baslamistir. Boylelikle giintimiizde, anayasa ve yasalarla bagh biirokratik bir devlet
aygit1 olarak kolluk kuvvetlerinin goérevinin de toplumsal giivenlik ve bireysel 6zgiirliikler dengesinde sekil-
lendigini soylemek gerekir. Sunum esnasinda ayrintili olarak ele alindig: tizere bu denge arayisi, toplumsal
tepkilerin ve polis akademisi icerisinde yiiriitillen ¢cogu ¢alismanin da birincil konusu olagelmistir. Zira dev-
letin kendini korumas: diirtiisii kimi zaman toplumsal giivenlik amacini asabilmekte, dengenin 6zgiirlitkler
aleyhine hukuk devletinin izin verdigi sinirlar1 asacak sekilde bozulmasi tartismalara neden olmaktadir. Se-
miner sunumunda bu tartismalar ile birlikte, yasallik ile megruluk arasindaki farklar ve siyasi otoriteye itaat
davranisi tarihsel siireg icerisinde gegirdikleri doniisiim ¢ercevesinde ele alinmis; sadece yasalardan ibaret
olmayan bir hukuk devleti ve orantililik prensipleri ¢ercevesinde 6neriler sunulmustur.

Anahtar Kelimeler: hukuk devleti, mesru siddet tekeli, polis
Calisma Alani: Insan Haklar1 Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dali, agyuksel@ybu.edu.tr
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STATE MONOPOLY OF VIOLENCE AND THE POLICE

47th Wednesday Seminar / April 2, 2014

Res. Assist. Anil Giiven YUKSEL 2

In this Wednesday Seminar, as the political authority holding the monopoly of the legitimate use of
power, the meaning and limits of the state’s practices through the institutions of the state of law have been
discussed. As it is known, the authority to use force has been transferred to the legitimate political authority
by liquidated through the society, together with modernization, to be used when necessary and particularly
when it comes to methods of intervention in social events, both public and human rights law are attracting
attention on its application. The monopoly of violence in the modern state is used by law enforcement of-
ficers who work to protect social security and peace. In seminar, it is often tried to address the criticisms
brought to these practices within the framework of human rights since the practice of police services is at
the forefront aside from a number of geographical and specific exceptions.

The conception of the state of law, which has taken its place as an indispensable principle in the histori-
cal process of the modern state, consists of formal and contextual measures in order to bind the state power
with law. While the constitution, legal security and judicial control emerged as an appearance of formal
measures, freedom and human dignity, over time - to say “the concept of human rights” itself- began to
direct the material content of a state of law. Thus, it should be said that the duty of law enforcement officers
as a bureaucratic state apparatus connected with the constitution and laws is shaped in the balance of social
security and individual freedoms. As discussed in detail during the presentation, this search for balance
has been the primary subject of social reactions and most of the work carried out in the police academy, as
well. Because the state’s self-preservation motive can sometimes overcome the aim of social security, and the
balance deteriorates over the limits allowed by the state of law against the freedoms, causing controversy. In
the seminar presentation, along with these discussions, differences between legality and legitimacy, and obe-
dience to political authority were handled within the framework of the transformation they have undergone
in the historical process; and finally proposals were made within the framework of principles of a “state of
law” - which were not merely written laws/codes - and proportionality.

Keywords: state of law, legitimate monopoly on violence, police.

Field of Study: Human Rights Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of General Public Law, agyuksel@ybu.edu.tr
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OSMANLI DEVLETI’NDE ADALET VE ESITLIK
48. Carsamba Semineri / 9 Nisan 2014
Prof. Dr. Giil AKYILMAZ'

Osmanli Devletinde adalet ve esitlik kavraminin tarihsel siireg iginde gegirdigi degisim ve gelisimi an-
layabilmek i¢in 6ncelikle Osmanli Hukuku'nun ser’i ve 6rfi hukuktan olusan ikili yapis1 hakkinda bilgi sahi-
bi olmak gerekmektedir. Ayrica konu ile ilgili saglikli degerlendirmeler yapilabilmesi i¢in Tanzimat sonrasi
Osmanli hukuk ve yarg: sisteminde ortaya ¢ikan degisikliklerin de gozden gegirilmesi onem arz etmektedir.
Osmanli Devletinin ayirici 6zelliklerinden birisi “vatandasin devletten adalet talep etme” ya da “adaletsiz-
liklerin giderilmesini isteme” hakk: olarak 6zetlenebilecek sikayet hakkidir. Osmanl reayas: erkek-kadin,
miislim-gayrimiislim, hiir-kole ayrimi yapilmaksizin Padisahin Divani olarak adlandirilan Divan-1 Hiima-
yuna arzuhal yazarak bagvurma, yapilan adaletsizliklerin giderilmesini isteme hakkina sahiptir. Gliniimiiz-
de Osmanli Arsivinde konuyla ilgili ¢ok sayida belge bulunmaktadir. Bu belgelerden de anlagildig: tizere
adalet diger Tiirk devletlerinde oldugu gibi devletin temelini teskil etmis, devlet adaletsizlikleri gidermeye
calisirken kamu gorevlilerini de halka zulmettigi ve adaletsiz uygulamalar yaptig1 gerekgesi ile gerektiginde
gorevden alarak, yargilamis ve cezalandirmustir. Adalete verilen biiyiik 6neme ragmen Osmanli Devletinde
biitiin gruplarin hukuken esit olduklarini séylemek miimkiin degildir. Osmanli Devletinde temel kimlik
hiir, Miisliiman ve erkek olmaktir. Kéleler, gayrimiislimler ve kadnlar i¢in farkli hukuki statiiler tespit edile-
rek, bu kurallara uyulmasina 6zen gosterilmistir. Osmanli Devletinde koleler alinip satilabilen herhangi bir
ticari mal olarak kabul edilmisler, miilkiyet ve miras hakkindan mahrumiyet olmak iizere ok sayida hukuki
kisitlama ile karsilasmislardir. Zimmi olarak adlandirilan gayrimiislim tebaa ise miilkiyet hakk: gibi bazi
konularda Miisliman tebaa ile ayn1 haklara sahip olsa da, basta sahitliklerinin kabul edilmemesi, kamu hiz-
metine girememe, konut, giyim ve silah tasima konusunda getirilen sinirlamalar olmak tizere fark: bir hu-
kuki statiiye oturtulmustur. Ancak burada zimmilere sinirlar: son derece genis bir din ve vicdan 6zgiirliigi
tanindigini da vurgulamak gerekmektedir. Kadinlar ise 6zellikle aile ve miras hukuku ile sahitlik konusunda
erkeklerden farkli bir hukuki konumda olmuslardir. Osmanli Devleti hukuk sisteminin ortaya ¢ikardig1
bu esitsizlikleri adalet anlayisinin sagladig1 imkanlarla dengelemeye ¢alismistir. 1839 Tanzimat Ferman ile
girilen siiregte Mislimanlarla gayrimiislimler arasinda hukuki esitlik tam olarak saglanirken, yapilan 6rfi
hukuk diizenlemeleri ve 1917 Hukuk-1 Aile Kararnamesi ile kismen kadinlarin esitlik taleplerine de cevap
verilmeye ¢alisilmistir. Buna mukabil Tanzimat sonrasinda yapilan hukuki diizenlemelerle kole ticareti ya-
saklanmakla birlikte kolelik kurumu Osmanli Devletinin sonuna kadar varligini korumaya devam etmistir.

Anahtar Kelimeler: Adalet, Sikdyet Hakki, Hukuki Esitlik, Kole, Gayrimislim, Kadin

1 Gazi Universitesi
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JUSTICE AND EQUITY IN THE OTTOMAN STATE

48th Wednesday Seminar / April 9, 2014

Prof. Dr. Giil AKYILMAZ?

In order to understand the change and development of the concept of justice and equity throughout
the historical process of the Ottoman State, it is necessary to be informed about the dualistic structure of
the Ottoman law consisted of Islamic and customary(orfi) law. Furthermore, in order to evaluate the issue
accurately, it is important to scrutinize the changes taken place in the judicial and legal system of the post
Tanzimat era. One of the distinctive features of the Ottoman State was the right to petition summarized as
the right to demand justice from the state. Ottoman reaya, regardless of whether they are man or woman,
muslim or nonmuslim, free or slave, had right to apply to Divan-1 Humayun named as the council of the
sultan, by writing arzuhal (petition) and right to demand elimination of injustices committed by public
officials. There are a lot of records in Ottoman archives about the subject. As it is understood from these
documents, justice, according as the other Turkic states, constituted the basis of the state, while eliminating
the injustices, the state expulsed, judged and punished the public officials on the ground that they tyrranized
and did injustices to the people. Despite the great importance given to justice, it is impossible to say that
all groups in the Ottoman State were legally equal. The main identity in the Ottoman State was being free,
muslim and male. While different legal statutes were being determined for slaves, non-muslims and women,
it was paid attention to be obeyed these rules. In the Ottoman State, slaves were assessed as a commodity,
and confronted with a lot of constraints, notably deprivation of succession and property rights. Even thou-
gh non-muslims, called “dhimmi” had same rights as muslims in some respects like right of property, they
were evaluated in a different statute, notably the matters like carrying gun, dwelling, wearing, testimony and
taking into public services. Nevertheless, it is necessary to emphasize that the freedom of thought and faith
was broadly granted to non-muslims. As to women, they were in a different legal statute from men, espe-
cially with regard to family and inheritance law and in the matter of testimony. The Ottoman State tried to
balance the inequity created by the legal system with the opportunities ensured by the sense of justice. In the
process beginning with the Gulhane Edict declared in 1839, Legal equity between Muslims and nonmuslims
was completely granted and women’s demands for equity were tried to cater with the customary (orfi) law
regulations and Family Law Decree of 1917 (as it is known in Turkish, “1917 Hukuk-u Aile Kararnamesi”) .
Although slave trade was banned with the legal regulations made in the post-Tanzimat era, slavery continu-
ed its existence to the end of the Ottoman State

Keywords: Justice, right to petition, legal equity, slave, non-muslim, woman
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ADI SIRKET TICARET SIRKETLERINE ORTAK OLABILIR Mi?
49. Carsamba Semineri / 30 Nisan 2014
Ars. Gor. Tugge Nimet YASAR!

49. Carsamba Seminerinde Tiirk hukukunda “Adi §irket Ticaret Sirketlerine Ortak Olabilir mi?” sorusu
Alman ve Isvigre hukuku dikkate alinarak yanitlanmaya ¢aligilmistir. 6098 sayili Tiirk Borglar Kanunu'nun
620. maddesinde adi sirket bir sozlesme tiirii olarak diizenlemistir. Bu baglamda adi sirketin tiizel kisiligi
bulunmamaktadir. Ayrica adi sirketin malvarlig1 elbirligi halinde tiim ortaklara aittir. Elbirligi ortaklig sa-
yesinde adi sirket ti¢lincii kisilere kars: bir birlik olarak goziikmektedir. Bu kapsamda yukaridaki soru yanit-
lamaya ¢alisilirken, elbirligi halinde ortaklik olarak adi sirket esas alinmigtir. Ayrica sorumuz bakimindan ig
sirketler degerlendirme kapsaminda degildir.

Bir ticaret sirketinde kurucu olabilmek i¢in “kisi” olma kogulu aranmakta ise de, Tiirk Ticaret Ka-
nununun anonim sirketlere iliskin 337. maddesinin Gerekgesinde “yar1 (quasi) tiizel kisilerin tanimlari,
bunlarin kurucu olup olamayacaklar ve diger elbirligi mulkiyeti topluluklarinin durumunun 6gretinin yo-
rumlarina agik oldugu siiphesizdir” denmek suretiyle adi sirketin kurucu olma yolunu agmistir. Bagka bir
anlatimla kanun koyucunun bu yénde bir yasak getirmedigi anlagilmaktadir. Ayrica Tiirk Ticaret Kanu-
nunun 316. maddesinden, anonim sirkete iligkin 432 ve 477. madde ile limited sirketlere iligkin 599. madde-
den bir payin birden fazla kisiye ait olabilecegi belirtilmektedir. Sirketler topluluguna iliskin hitkiimlerden
“hakim sirketin” bir tesebbiis olabilecegi ve adi sirketin de tesebbiis kavrami kapsaminda yer aldig1 anla-
silmaktadir. Sonug olarak adi sirketin ticaret sirketlerinde ortak ve kurucu olabilecegini kabul etmekteyiz.

Anahtar Kelimeler: Adi Sirket, Ticaret Sirketleri, Elbirligi Miilkiyeti.

Calisma Alani: Ticaret Hukuku.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ticaret Hukuku ABD Arastirma Gérevlisi, tnyasar@ybu.edu.tr.
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CAN A PARTNERSHIP BE A MEMBER IN CORPORATIONS?

49th Wednesday Seminar / April 30, 2014

Res. Assist. Tugce Nimet YASAR *

In the 49th Wednesday Seminar the question whether a partnership can be a member in a corporation
according to Turkish law was answered with regard to German and Swiss law. Under Article 620 of the Tur-
kish Code of Obligations No. 6098, a partnership is regulated as a contract type. Hence partnerships do not
have legal personalities. Moreover, unless otherwise agreed, all assets of the partnership belong to its part-
ners jointly. Because of this joint ownership, the partnership is seen as one single association to third parties.
In this context, in answering the abovementioned question only the partnership was taken into account, of
which the assets belong to its partners jointly. Additionally, silent partnerships should not be considered in

answering our question.

To be founder in a corporation, one must be a “person”. However, according to the legislative reasoning
of Article 337 of the Turkish Commercial Code, “the definition of quasi legal persons, the question whet-
her these persons can be founders and the position of other jointly owned associations are subject to the
comments of the doctrine”. With this reasoning, the way was cleared for partnerships to become founders
of corporations. In other words, the lawmaker did not impose a ban against that way. Besides, Article 316 of
the Turkish Commercial Code, as well as Article 432 and 477 regarding stock corporations and Article 599
regarding limited liability companies regulate that one share can belong to more than one person jointly.
Provisions regarding group of companies state that the “controlling company” can be an undertaking. A
partnership is also within the scope of the term undertaking. In conclusion we found that a partnership can

be a member and a founder in a corporation.

Keywords: Partnership, Corporations, Joint Ownership.

Field of Study: Commercial Law
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HUKUK MUHAKEMELERI KANUNU’NDA YETKI SOZLESMELERI
51. Carsamba Semineri / 21 May1s 2014
Ars. Gor. Burcu Bahar CATALOGLU !

Medeni Usul Hukukunda “yetki”, bir davanin hangi yerdeki gorevli mahkeme tarafindan goriilecegini
ifade eden kavramdir. Hangi davalarda hangi mahkemenin yetkili olduguna iliskin kurallar, Hukuk Muha-
kemeleri Kanunu'nda belirlenmistir. Bunun haricinde, taraflar da belirli bir uyusmazlik hakkinda aslinda
yetkili olmayan bir mahkemeyi, yetki sozlesmesi ile yetkili kilabilirler.

6100 say1l: Hukuk Muhakemeleri Kanunu, yetki sozlesmeleri hususunda 6énemli yenilikler getirmistir.
Buna gore, artik sadece tacirler ve kamu tiizel kisileri yetki sozlesmesi yapabilecektir. Bu diizenlemeyle bir
uyusmazlikta daha gii¢lii konumda olan tarafin, gii¢siiz tarafa kendi aleyhine olabilecek sekilde aslen yet-
kisiz olan bir mahkemeyi yetkili olarak kabul ettirmesinin 6niine ge¢ilmesi amaglanmistir. Bunun yaninda,
daha o6nce sozlesmeyle yetkili kilinan mahkemenin yaninda kanunla belirlenen mahkemenin yetkisinin
devam ettigi kabul edilmekte iken; 6100 sayili HMK, taraflarca aksi kararlastirilmadig takdirde sadece soz-
lesmeyle belirlenen mahkemenin yetkili olacagini agik¢a ifade etmektedir.

Bu diizenlemelerin yanisira, yetki sdzlesmelerinin gecerli olabilmesi i¢in kanunda bagka sartlar da
ongoriilmiistiir. Buna gore, yetki sozlesmesi yazili olarak yapilmak zorundadir. Ayrica, yetki sozlesmesi-
ne konu olan uyusmazlik belirli veya belirlenebilir olmalidir. Ornegin, taraflar arasinda ¢ikabilecek tiim
uyusmazliklar icin belirli bir yer mahkemesini yetkili kilan s6zlesmeler gecerli olmayacaktir. Ayrica yetki
sozlesmesinde yetkili kilinan mahkeme agikea gosterilmelidir. Bunun disinda, taraflarin iizerinde serbestge
tasarruf edemeyecekleri konular ile kesin yetki halinin varliginda yetki sozlesmesi yapilamaz.

Bu Carsamba seminerinde 6100 sayili Hukuk Muhakemeleri Kanununda yer alan yetki s6zlesmesine
iligkin yenilikler ve diizenlemeler, biitiin halinde dinleyicilere aktarilmistir.

Anahtar Kelimeler: Yetkili mahkeme, Hukuk Muhakemeleri Kanunu, yetki s6zlesmesi

Calisma Alani: Medeni Usul Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Medeni Usul ve Icra iflas Hukuku Anabilim Dali, beataloglu@ybu.edu.tr
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JURISDICTION AGREEMENTS IN CODE OF CIVIL PROCEDURE

51st Wednesday Seminar / May 21, 2014

Res. Asst. Burcu Bahar CATALOGLU *

In the Civil Procedure Law, “jurisdiction” is the concept that refers to the location of a court in which
a case will be handled. The rules regarding of defining the court, which is authorized in particular cases are
defined in the Code of Civil Procedure. Apart from this, the parties may also authorize a court, which is not
authorized by law, for a particular dispute through the jurisdiction agreement.

Code of Civil Procedure No. 6100 has brought significant differences in terms of jurisdiction agree-
ments. Accordingly, only the merchants and public legal entities will be able to make a jurisdiction agree-
ment. With this arrangement, it is aimed to prevent the stronger party in a dispute to impose an unautho-
rized court against the powerless party. In addition, it was accepted that in the previous code period, the
jurisdiction agreement would not abolish the jurisdiction of the court authorized by law. The Code of Civil
Procedure no. 6100 expressly states that if the parties have not decided otherwise, only the court determined
by the contract shall be authorized.

In addition to these regulations, other conditions are also stipulated in the code for the validity of these
agreements. Accordingly, the contract must be written. In addition, the dispute subject to the jurisdiction
agreement must be specific or definable. The court authorized in the jurisdiction agreement must also be
clearly shown. Apart from this, jurisdiction agreement cannot be made when there is an issue which the
parties cannot freely decide on and in the presence of a final jurisdiction of a court.

In this Wednesday seminar, the changes and regulations regarding the jurisdiction agreement in the
Code of Civil Procedure No. 6100 were transferred to the audience.

Keywords: competent court, Code of Civil Procedure, jurisdiction agreement

Field of Study: Civil Procedure Law
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IS VE SOSYAL GUVENLIK HUKUKU ACISINDAN SOMA GERCEGI
52. Carsamba Semineri / 28 May1s 2014

Dog. Dr. Ali Cengiz Koseoglu!

2013-2014 egitim-6gretim déneminin elli ikinci Cargamba Semineri etkinligi kapsaminda “Is ve Sosyal

v e

Giivenlik Hukuku Agisindan Soma Gergegi” konulu sunum, Dog. Dr. Ali Cengiz Koseoglu tarafindan ger-
¢geklestirilmistir. Sunumun ardindan oturum, soru - cevap bolimiiyle sona erdirilmistir.

THE “SOMA” CASE
WITH REGARD TO LABOUR AND SOCIAL SECURITY LAW

52th Wednesday Seminar / May 28, 2014

Assoc. Prof. Dr. Ali Cengiz Koseoglu

At the 52th Wednesday Seminar, Ali Cengiz Koseoglu, made a presentation titled as “The Soma Case
with regard to Labour and Social Security Law”. After the presentation, the session has been ended with the
question - answer section.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku ABD
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AVRUPA'DA HUKUK EGITiMi- FRANSA ORNEGI

54. Carsamba Semineri/ 08.10.2014

Yrd. Dog. Dr. Neslihan KARATAS DURMUS !

Bu Carsamba Seminerinde 6ncelikle Fransada gegerli olan hukuk egitiminin nasil oldugu hakkinda
bilgi verilmis olup, hukuk egitimine baslayabilmek i¢in ne gibi sartlarin gerekli oldugundan bahsedilmistir.
Fransada hukuk egitimine baslayabilmek i¢in 6ncelikle belirli bir diplomaya (baccalauréat-BAC) sahip ol-
mak gereklidir. Ancak hukuk sertifikasina sahip olan kisiler BAC diplomasi olmadan da hukuk egitimine
baslayabilmektedirler.

Daha sonra ise hukuk fakiiltelerinde gegerli olan egitim siiresi ve bu siirecin nasil oldugu belirtildikten
sonra Paris 1 Panthéon Sorbonne Universitesi Hukuk Fakiiltesi 6rneginde miifredat hakkinda bilgiler ve-
rilmistir. Hukuk egitimi 3 kisimdan olugmaktadir. Birincisi kisim lisans egitimi olup 6 donemlik (3 yillik)
bir siireci kapsar; ikinci kissm Mastir 1 ve Master 2 denilen uzmanlagsmaya yonelik siirectir. Son kisim ise
doktora egitimidir. Bu egitimler iiniversiteler biinyesinde veya 6zel okullarda verilebilmektedir. Ogrenci-
ler L3 (lisans 3. Sinif) tan itibaren uzmanlik alanlarina gére ders segebilmektedirler. Daha sonra yapmayi
diistindiikleri meslege gore- hakim- savci, avukat, noter, hussier de justice (icra memurlugu) ya da juriste
(hukukgu)- egitim siireglerine devam edebilmektedirler.

Son olarak da hukuk fakiiltesi mezunlarinin olabilecegi meslekler ve bunlara 6zgii sinavlar hakkinda
bilgiler verilmistir. Nasil avukat olunur, nasil noter olunur, nasil hakim olunur sorularinin cevaplar: verile-
rek sunum sonlandirilmigtir.

Anahtar Kelimeler: hukuk egitimi, avukatlik meslegi, hakimlik meslegi,

Calisma Alani : Hukuk Metodolojisi

1 Ankara Yildinm Beyazit Universitesi Mali Hukuk Anabilim Dali Ogretim Uyesi, nkaratas@ybu.edu.tr neslihankaratas@hotmail.com
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LEGAL EDUCATION IN EUROPE- THE FRENCH PERSPECTIVE

54th Wednesday Seminar / 08.10.2014

Assist. Prof. Dr. Neslihan KARATAS DURMUS *

In this Wednesday Seminar, firstly it is given information about the legal education in France and it is
explained what kind of conditions are necessary to start legal education. In order to start studying law in
France, it is primarily necessary to have a specific degree (baccalauréat-BAC). However, individuals with a
legal certificate can start their legal studies without a BAC diploma.

Afterwards, the education period and process in the law faculties are explained and information on
the curriculum is provided by means of the example of Paris 1 Panthéon Sorbonne University Law Faculty.
The legal education consists of 3 main parts. The first part is a bachelor’s degree and it includes a period of
6 semesters (3 years); the second part is the process of specialization named Master 1 and Master 2. The last
part is composed of a doctoral education. All of these educational processes can be offered within the body
of universities or private schools. Students can choose courses starting from L3 (undergraduate level 3) in
accordance with their specialization areas. Then they can continue their educational studies/processes based
on their intentions about their future professions such as judges - prosecutors, lawyers, notaries, or justice
(executive) or jury (juriste).

Finally, the professions which can be executed by the ones who has a bachelor’s degree on law and the
related specific exams are explained. The presentation is concluded by giving answers to the questions of
how to become a lawyer, a notary or a judge.

Keywords: legal education, advocacy, judicature

Field of Study: legal methodology

2 Ankara Yildinm Beyazit University Faculty of Law, Department of Tax Law, nkaratas@ybu.edu.tr neslihankaratas@hotmail.com
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INGILTERE’DE HUKUK EGITiMi

54. Carsamba Semineri/ 08.10.2014

Yrd. Dog. Dr. Mehmet Bedii KAYA'!

Bu Cargamba seminerinde Ingilterede hukuk egitiminin esaslar1 ve hukuk egitimi veren iiniversitelerin
genel tarihinden bahsedilecektir. Ingiltere, Galler, Kuzey Irlanda ve Iskogyanin da iginde bulundugu Birlesik
Kralligin bir parcasidir. Ancak bu bélgelerin egitim sistemi arasinda farkliliklar mevcuttur. ingilteredeki en
eski tiniversite Oxford Universitesi olup 1096 yilinda kurulmustur. Ingilterede tiniversiteler ancak ii¢ sekilde
kurulabilir. Bunlar, yasama, kraliyet fermani ve papalik fermanidir.

Universiteler, “higher education institutions” olarak adlandirilir ve iki sekilde ortaya ¢ikar; recognised
bodies, listed bodies. Bunlarin ilki derece vermeye yetkili iken, ikincisi sadece ders vermeye yetkilidir ve
dereceleri ancak bir recognised body'den almak zorundadir. Universite invanini kullanmak i¢in en az 1000
tam zamanl yiiksek 6grenim 6grencisi, bunlarin %75de derece alma beklentisi olan bir programa kayith ol-
malidir. Bu durumda tiniversite sifatina haiz olan kurumlar, kendi derslerini verme ve kosullarini belirleme,
kendi derecesini verme haklarini sahip olan bagimsiz birer kurum olmus olurlar.

Lisans egitimine kabul her tiniversite i¢in farklidir. Bazi iniversiteler bir ortak kriter olarak LNAT s1-
navini talep etmektedirler. Bu sinav hukuk egitimine giris i¢in tasarlanmis ve 6grencinin analitik diistinme
yetenegini dlgmektedir. Universiteye girdikten sonra ilk sene 4, ikinci sene 3 ve {igiincii sene bir zorunlu ders
bulunmaktadir. Bu tiniversitelerde hukuk egitimi lisans seviyesinde, derslerin yaninda “study skills” denilen
sunum ve makale yazma teknikleri ile “foundation” ad1 verilen temel egitim derslerinin tamamlanmas: ge-
reklidir. Bu zorunlu dersleri veren 6grenci LLB olarak adlandirilan hukuk lisansin1 kazanmaktadir.

Lisansiistii egitimi birden fazla derece ve sekilde bulunmaktadir. Bunlarin arasindan en bilineni ve ter-
cih edilenleri PhD ve LLM olan doktara ve yiiksek lisans dereceleridir. LLM genellikle ders agirlikli olup bir
bitirme tezi ile beraber toplam 12 ay siirmektedir. Bunun yani sira PhD derecesi ise ders bulundurmamakla
birlikte sadece arastirma odakli olup en az 3 en fazla 4 y1l stirmektedir. PhD derecesinde 6grencinin tezinin
kalitesini kontrol amagli denetleme mekanizmalari olup, gerekli sartlar saglayamaz ise Tiirkiyede bir karsi-
1181 olmayan MPhil derecesine diisiiriilmektedir.

Anahtar Kelimeler: Ingiltere, Hukuk Egitimi, Doktora

Calisma Alani: Hukuk Metodolojisi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Idare Hukuku Anabilim Dali, mehmet@mbkaya.com
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LAW EDUCATION IN ENGLAND

54th Wednesday Seminar / 08.10.2014

Assist. Prof. Dr. Dr. Mehmet Bedii KAYA?

In this seminar, simple history and the principles of the law education in England is going to be exami-
ned. England with Wales, Northern Ireland and Scotland is a part of the United Kingdoms. However, there
are limited similarities between them in education systems. The oldest university in the England is Oxford
University which is founded in 1096. In England, there are three ways to form a university. These are act of
parliament, royal decree and papal decree.

Universities also known as higher education institutions are divided into two categories; recognized
bodies and listed bodies. The former is able to give degrees while the latter is only limited to give courses and
have to receive its degrees from a recognized body. In order to be a university, the body must have at least
1000 higher education students and 75% of them must be eligible for a degree. Bodies who are recognized as
universities can decide what to lecture and give their own degree as an independent body.

Acceptance to a law degree is different in each university. Some universities look for a LNAT test result
as a requirement. LNAT evaluates the students critical thinking abilities. After getting into the university, a
student must pass 4 required courses in the first year, 3 in the second year and one in the last year. In these
universities, in a bachelor degree, students must receive study skills and foundation courses in order to gra-
duate. After passing these required courses, a student can receive LLB degree from the university.

Post-graduate degrees are plenty and comes in several levels. The most known among them are LLM
and PhD as master and doctorate degrees. LLM is usually taught course focused and with a thesis it finishes
in 12 months. On the other hand, a PhD degree is research focused without any required taught courses
and it lasts at least 3 years and maximum 4 years. There are several mechanisms to check the quality of the
research during the PhD. If any student fails to meet the quality desired, it can be downgraded to a MPhil
degree which does not have an equivalence in Turkey.

Keywords: England, PhD, law education

Field of Study: Legal methodology

2 Ankara Yildirm Beyazit University Faculty of Law Department of Administrative Law, mehmet@mbkaya.com
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DEVRIM-HUKUK iLi$KiSI VE MECELLE UZERINE

55. Carsamba Semineri / 15 Ekim 2014

Ars. Gor. Ismail OZDEN !

Sozliikte belli bir alanda hizly, koklii ve nitelikli degisim olarak tarif edilen devrim, kimi zaman toplum
tabanindan yonetici sinifa dogru, mevcut hukuki ve siyasi kurumlar1 ortadan kaldiran bir ihtilal, kimi za-
man ise yonetici kadro ya da aydinlarin 6nderliginde kokli degisim ve dontistimleri ihtiva eden bir inkilap
seklinde kendini gosterir.

Devrim hareketlerinin en belirgin ve vazgecilmez 6zelligi ise hukuk ile olan iliskisidir. Hukuk kurallari,
devrimle ulagilmak istenen medeniyet hedefi dogrultusunda yeni bastan diizenlenir. Bu amaca ulagsmak
icin yapilan hukuki diizenlemelerin islevselligi ve basarisi ayr1 bir tartisma konusudur. Ote yandan hukuk
kurallarinin toplumu déniistiirmenin bir araci olarak kullanilmast amaci tizerinde de hassasiyetle durulmasi
gerekir.

19. ylizy1l, Osmanlh Devleti bakimindan yukarida isaret edilen devrim ihtiyacinin siddetle hissedildigi
bir ¢ag olmustur. Doneme ismini veren “Tanzimat” kelimesinin, glintimiiz Tiirk¢esinde diizenlemeler veya
kurallar anlamina gelmesi, toplumsal déntistimiin hukuk yoluyla gerceklestirilmek istendiginin kanit1 ola-
rak sunulabilir. Bu devrimleri gerceklestirmek {izere toprak reformunu igeren arazi kanunundan, ceza ka-
nunlarina kadar bir dizi kanun, ciddi bir muhalefete ugramaksizin Avrupa kanunlarindan iktibas suretiyle
hukuk diizeninin bir pargasi haline gelmistir. Ancak Mecelle-i Ahkdm-1 Adli ise diger kanunlardan farkli
olarak, ¢ok ciddi tartigmalar neticesinde, Code Napoleon’a tercihen, Ahmet Cevdet Pasa bagkanliginda bir
heyet tarafindan hazirlanmigtir.

Bu ¢aligmada 6zetle, sosyolojik olarak hukuk kurallar1 ve devrim iliskisi Mecelle’yi olusturan toplum-
sal sartlar tizerinden degerlendirilmistir. Bu degerlendirmede bir 6l¢iit olarak Alman Medeni Kanununun
kabul edilis seriiveni ve Savignynin énderligini yaptig1 tarih¢i hukuk okulunun, hukukun dogasina iliskin
diistinceleri kullanilacaktir. Mecellenin bizatihi kendisinin devrimsel nitelikte olup olmadig: ise iizerinde
durulan bir diger konudur.

Anahtar Kelimeler: Resepsiyon, Mecelle, Tarih¢i Okul

Calisma Alanr: Hukuk Sosyolojisi

1 Afyon Kocatepe Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, iozden@aku.edu.tr
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ON REVOLUTION-LAW RELATIONSHIP AND MECELLE

55th Wednesday Seminar / October 15, 2014

Res. Assist. ismail OZDEN *

The revolution, which is defined in the dictionary, as a fast, radical and qualified change in a certain
area, sometimes shows up itself in the form a revolution that eliminates existing legal and political insti-
tutions which is from a community base to a rulling class and sometimes a reform involving fundemental
changes and transformations under the leadership of rulling class or intellectuals.

The most prominent and indispensable feature of revolution movements is its relationship with law.
The rules of law are re-arranged in line with the target of civilization to be achieved by revolution. The
functionality and success of the legislative arrangements which is made to achieve this objective is another
matter of discussion. On the other hand, the aim of using the rules of law as a tool of transforming society,
should be emphasized.

In the Ottoman Empire, the 19th century was an era in which the need for revolution mentioned above
was felt strongly. The term “Tanzimat”, which gives its name to the period, means regulations or rules in
modern Turkish can be presented as proof that social transformation is desired to be realized through law.
In order to realize these revolutions, a series of laws ranging from land law, including land reform to crimi-
nal laws, became part of the rule of law by referring to European law without serious opposition. However,
unlike the other laws Mecelle-i Ahkam-i Adli was prepared by a delegation headed by Ahmet Cevdet Pasha
preferably Code Napoleon, after very serious discussions.

In summary, in this study, the relationship between the rules of law and revolution engaged with the
conditions made up Mecelle was evaluated sociologically. In this assessment as a criterion, that the German
Civil Code adoption adventure and thoughts about the nature of law’s of historical school which was led by
Savigny will be used. Whether Mecelle’s himself is a revolutionary or not is another issue that is emphasized.

Keywords: Reception, Mecelle, Historical School

Field of Study: Sociology of Law

2 Afyon Kocatepe University Faculty of Law Department of Philosophy & Sociology of Law, iozden@aku.edu.tr
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BANKALARDAKI MEVDUATLARIN ZAMANASIMI SONUCU
TMSF’YE DEVREDILMESININ DUSUNDURDUKLERI

56. Carsamba Semineri / 22 Ekim 2014
Ars. Gor. Taylan BARIN'

Tiirk Hukukunda bankalarda unutulan mevduat ve sair kiymetler 10 yillik zamanagimina tabi olup
zamanagimini takiben bu degerlerin miilkiyeti TMSF’ye gelir kaydedilmektedir. Bu islem anayasaya aykir1
oldugu gibi hukukun genel ilkelerine de aykirilik teskil etmektedir. Bu makalenin amaci islemin hukuka
aykurilik boyutlarini sergilemek ve karsilastirmali hukuktan da faydalanilarak bir 6neri sunmaktir

Anahtar Kelimeler: Miilkiyet Hakki, Zamanasimi, Bankalarda Unutulan Paralar

Calisma Alant: Anayasa Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali, T.C. Anayasa Mahkemesi, Raportdr Hakim, tbarin@ybu.
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UNCONSTITUTIONALITY AND INCOMPATIBILITY OF GENERAL
PRINCIPLES OF LAW OF THE INSTITUTION OF UNCLAIMED/
DORMANT BANK ACCOUNTS AND OTHER VALUES SUBJECTED TO
THE LAPSE OF TIME

56th Wednesday Seminar / 22 November , 2014

Res. Assist. Taylan BARIN *

Unclaimed bank accounts and other values are subjected to 10 years lapse of time in Turkish Law. After
the ten-year limitation period, the ownership of these values are registered as revenue to Saving Deposit In-
surance Fund (TMSF). This procedure is both unconstitutional and incompatible with the general principles
of law. This article aims to investigate the illegal dimensions of such a procedure and offer a suggestion by
taking into consideration of comparative law.

Keywords: Property Right, Lapse of Time, Unclaimed Bank Accounts,

Field of Study: Constitutional Law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Constitutional Law, The Constitutional Court of the Republic of Turkey,
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ISLAM HUKUKUNDA ZINA SUCU VE YAPTIRIMLAR
57. Carsamba Semineri / 5 Kasim 2014

Ars. Gor. Adem CAKIR!

2014-2015 egitim-6gretim doneminin elliyedinci Carsamba Semineri etkinligi kapsaminda “Islam Hu-
kukunda Zina Sugu ve Yaptirimlar” konulu sunum, Ars. Gér. Adem Cakur tarafindan gergeklestirilmistir.
Sunumun ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

CRIME OF ADULTERY AND SANCTIONS IN ISLAMIC LAW
57th Wednesday Seminar / November 5, 2014

Res. Assist. Adem CAKIR

At the 57th Wednesday Seminar, Res. Assist. Adem Cakir, made a presentation titled as “Crime of

Adultery and Sanctions in Islamic Law”. After the presentation, the session has been ended with the questi-
on - answer section.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Tarihi ABD
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HUKUKTA NITEL ARASTIRMA VE HUKUK OGRETIMINDE NIiTEL
ARASTIRMA YONTEMLERININ UYGULANABILIRLIGI SORUNU

58. Carsamba Semineri / 12 Kasim 2014
Ars. Gor. Akif TOGEL!

Bu ¢alismanin amaci hukuk alaninda deneysel arastirma alanlarini ortaya ¢ikarmak ve bu alanlar-
daki muhtemel nitel arastirma tekniklerini tartismaktir. Bu ¢alisma ayni1 zamanda insanlara adalet ulasti-
ran kusursuz hukuk kurallarinin, teori ile pratigin en iyi oranda bir araya getirilmesi ile olusturulabilecegi
varsayimina dayanmaktadir. Bu kapsamda hukuk teorileri bu hukuk fabrikasinin girdilerini olustururken,
hukuk normlar1 da ¢iktilarini meydana getirmektedir. Yine bu ¢alismada hukuk 6greticilerinin nitel hukuk
aragtirmalari aracili ile halkin beklentilerinden haberdar olabilecegi belirtilmektedir. Hukuk doktrini uy-
gulamaya yakin olmazsa, ideal kurallarin ortaya ¢tkmasi miimkiin gériinmemektedir. Caligma neticesinde
nitel arastirma yontemlerinin hukukun bir¢ok alt dalindaki arastirmalarinda kullanilabilecegi sonucuna
ulagilmigtir.

Anahtar Kelimeler: Deneysel Hukuk Arastirmalari, Hukuk Ogrenimi, Nitel Aragtirma Yontemleri

Calisma Alani: Hukuk metodolojisi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali, tbarin@ybu.edu.tr
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QUALITATIVE RESEARCHIN LAW AND THE ISSUE OF
ENFORCEABILITY OF QUALITATIVE
RESEARCH METHODS IN LEGAL EDUCATION

58th Wednesday Seminar / November 12, 2014

Res. Assist.Akif TOGEL ?

This study seeks to argue the empirical research fields and prospective techniques of empirical inquiry
in legal field. Also this research claims that the perfect law, which brings justice to people, is the best mixture
of theory and practice. In this context legal theories can be defined as the basic roots and the legal norms as
the outputs of theoretical factory of law. It is strongly recommended in paper that legal scholars have to hear
the requirements of public via qualitative research. Unless the doctrine is close to practice, the law factory
may not able to produce the ideal norms. Article concludes that, qualitative inquiry methods are applicable

to various fields of law.

Keywords: Empirical Legal Research, Legal Education, Qualitative Research Methods.
Field of Study: Legal Methodology

2 Ankara Yildirim Beyazit University, Faculty of Law Department of Constitutional Law
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RECOGNITION OF STATES AND EXAMPLE OF KOSOVO

59th Wednesday Seminar / November 19, 2014

Figen TABANLI'

Recognition of states is one of the most important issues in terms of representing the building blocks
of international relations and one of the most complicated issues due to its political nature. As a result of its
unique (sui generis) features and being one of the latest countries that gained independence; Kosovo sets an
ongoing precedent in terms of recognition. This study mainly aimed to answer the question of recognition
of Kosovo. For this reason, main features and indepence process of Kosovo will be analyzed. Ongoing inde-
pendence process has a history of nearly a century and that has been a highly troubled period for Kosovo.
Serbians and Albanians residents consider Kosovo as their own country and this approach 1led to the start
of the problems arising from nationalism. The situation of the nationalism related crisis in Kosovo after
independence may be a subject t another discussion. Despite the fact that it has similar characteristics with
Kosovo; Turkish Republic of Northern Cyprus is only recognized by Turkish Republic.

Keywords: Recognition of States, Kosovo Problem, Albania, NATO, Turkish Republic of Northern
Cyprusa

Field of Study: International Law

1 Anadolu University Faculty of Law Department of International Law, figentabanli@anadolu.edu.tr
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QUALITATIVE RESEARCHIN LAW AND THE ISSUE OF ENFORCEA
BILITY OF QUALITATIVE RESEARCH METHODS IN LEGAL
EDUCATION

59th Wednesday Seminar / November 19, 2014

Figen TABANLI*

Recognition of states is one of the most important issues in terms of representing the building blocks
of international relations and one of the most complicated issues due to its political nature. As a result of its
unique (sui generis) features and being one of the latest countries that gained independence; Kosovo sets an
ongoing precedent in terms of recognition. This study mainly aimed to answer the question of recognition
of Kosovo. For this reason, main features and indepence process of Kosovo will be analyzed. Ongoing inde-
pendence process has a history of nearly a century and that has been a highly troubled period for Kosovo.
Serbians and Albanians residents consider Kosovo as their own country and this approach 1led to the start
of the problems arising from nationalism. The situation of the nationalism related crisis in Kosovo after
independence may be a subject t another discussion. Despite the fact that it has similar characteristics with
Kosovo; Turkish Republic of Northern Cyprus is only recognized by Turkish Republic.

Keywords: Recognition of States, Kosovo Problem, Albania, NATO, Turkish Republic of Northern
Cyprusa

Field of Study: International Law

2 Anadolu University Faculty of Law Department of International Law, figentabanli@anadolu.edu.tr
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ENDULUS TEN ISPANYA'YA IKTIDAR - ITAAT ANLAYISLARI
60. Carsamba Semineri / 26 Kasim 2014
Arg. Gor. Anil Giiven YUKSEL!

Bu Carsamba Seminerinde Avrupada dogup diinyaya yayilan modernlesme siirecinin siyasi iktidar,
egemenlik ve hukuk gibi kavramlar izerinde yarattigi doniisiim Ispanya devleti 6zelinde ele alinmaya ca-
listlmustir. Bilindigi {izere bugiin Avrupa Birligi iiyesi bir devlet olarak biiyiik ¢ogunlugu Ispanya egemen-
liginde bulunan Iber Yarimadasi, Avrupada gelenekten kopusu temsil eden modern devletin dogusu sii-
recinde uzun bir dénem Endiiliis hakimiyeti altindaydi. Miislimanlarin yarimadaya ayak basmasindan,
tiim cografyada iktidar kurup, gerileyerek yok olmasina dek gegen yedi yiiz yil igerisinde Avrupanin geri
kalan1 bugiin koyu bir karanlik olarak anilan Ortagag’ tiim meshur uygulamalariyla deneyimliyordu. Iber
Yarimadasi ise ayn1 donemde, hem siyasi yap1 olarak derebeyliklerden, feodal sistemlerden uzak, hem de
bilimsel anlamda yakin komsularinin aksine yenilige acik, yogun bir ¢ag yasiyordu. Bu donemdeki ayriksi-
lik, 6ncelikle Avrupada Rénesans, Reform ve nihayetinde Aydinlanmay doguran tepkiselligin yerlesmesini
engellemis, devaminda ise yirminci yiizyila dek yogunlugunu koruyarak siirecek farkls iktidar krizlerine
sebep olmustur.

Ispanyanin bu 6zel durumu, seminer sunumu kapsaminda, tarihsel siireg izlenerek ve iktidar kavrami
merkeze konularak islenmistir. Modernlesme ile birlikte icerigi ve sinirlar1 degisen geleneksel iktidar anla-
yisinin Endiiliis doneminde uygulanisi, diger Avrupa topraklarinda Kiliseyle 6zdeslesmis ortacag sistemiyle
karsilastirilarak ele alinmistir. Ortagagi kendi déneminde yasamayan Ispanya, Katolik Krallarin yonetimiyle
birlikte Endiliistin tiim kalintilarindan kurtulmak tizere Kilise ile biitiinlesmis ve yarimada topraklarinda
baska bir ortagag yaratmistir. Bu biitiinlesme, Fransiz Thtilali'nin etkilerini yarimadadan uzak tutmus; biitiin
bir Ispanya yakin tarihini birlikte yagama — yeniden fethetme gerilimine oturtmugtur. Seminerde ayrintil
olarak deginildigi tizere bu gerilimin kaynaklari, her bir tarihi olay bakimindan ge¢mis Endiiliis hdkimiyeti-
ne ve uzun siiren geleneksel iktidar anlayisina dayandirilabilmekte; dahasi Ispanya’y1 benzerine az rastlanir
sekilde bolgesel bir 6zerk devlet olarak tanimlayan 1978 tarihli anayasasinda dahi ayni ge¢misin izlerine
rastlanabilmektedir.

Anahtar Kelimeler: siyasi otorite, dogu-bati, Endiiliis, moden devlet.

Calisma Alani: Kamu Hukuku

1 Ankara Yildirm Beyazit Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dali, agyuksel@ybu.edu.tr
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PERCEPTIONS OF POWER-OBEDIENCE FROM ANDALUS
THROUGH SPAIN

60th Wednesday Seminar / November 26, 2014

Res. Assist. Anil Giiven YUKSEL?

In this Wednesday seminar, the transformation, brought by the modernization process, which was
born in Europe and spread to the world, on the concepts of political power, sovereignty and law, was tried
to be addressed in the context of the Spanish state. As it is known, the Iberian Peninsula, which is today the
land of Spain as a member state of the European Union, was once under the rule of Andalusia for a long time
during the process of the emergence of the modern state representing the break with the tradition in Europe.
In this seven hundred years from the arriving of Muslims to the peninsula until the fall of their soverignty,
the rest of Europe was experiencing the Middle Ages — which is today remembered with its darkness - with
all its famous practices. In the same period, the Iberian peninsula was away from its neighbours both in
political terms and within scientific environment, as not having feudal system, but as being very open to
scientific and cultural renewals. The disparity in this period, first of all, prevented the settling of social rea-
ctions that helped to rise of the Renaissance, the Reformation and the Enlightenment in Europe, and in the
following period, it caused different power crises that would continue until the twentieth century.

This special situation of Spain has been studied by following the historical process and putting the con-
cept of power at the center within the scope of the seminar presentation. The application of the conception
of traditional power, whose content and boundaries had changed along with the modernization in the An-
dalusian period, was discussed in comparison with the Church-specific medieval system in other European
lands. Spain, which did not live the medieval period in its own time, was integrated with the Church in order
to get rid of all the remains of Andalusia during the rule of the Catholic Kings and created another medieval
on the peninsula. This integration kept the effects of the French Revolution away from the peninsula and has
put the whole recent history of Spain on the tension of convivencia - re-conquest. As mentioned in detail in
the seminar, the sources of this tension can be based on the history of Andalusia for each historical event;
moreover, even in its 1978 constitution, which defines Spain as a regional autonomous and a unitary state at
the same time, the traces of the same past can be found.

Keywords: political authority, east-west, Andalus, modern state

Field of Study: Public Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of General Public Law, agyuksel@ybu.edu.tr
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DEGERLER EGITIMI
61. Carsamba Semineri / 3 Aralik 2014

Prof. Dr. Ertugrul YAMAN'

2014-2015 egitim-6gretim doneminin altmisbirinci Carsamba Semineri etkinligi kapsaminda “Deger-
ler Egitimi” konulu sunum, Prof. Dr. Ertugrul Yaman tarafindan gergeklestirilmistir. Sunumun ardindan
oturum, soru - cevap béliimiiyle sona erdirilmistir.

EDUCATION OF VALUES
61st Wednesday Seminar / December 3, 2014

Prof. Dr. Ertugrul YAMAN

At the 61st Wednesday Seminar, Prof. Dr. Ertugrul Yaman, made a presentation titled as “Education of
Values”. After the presentation, the session has been ended with the question - answer section.

1 Ankara Yildinm Beyazit Universitesi, insan ve Toplum Bilimleri Fakiiltesi Tiirk Dili ve Edebiyati B&limii
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ULUSLARARASI COCUK KACIRMANIN HUKUKI YONLERINE DAIR
1980 TARIHLI LAHEY SOZLESMESI VE UYGULAMASI

62. Carsamba Semineri/ 10 Aralik 2018
Ars. Gor. Belkis VURAL!

Uluslararast Cocuk Kagirmanin Hukuki Yonlerine Dair 1980 tarihli Lahey Sozlesmesi, Tiirkiye tara-
findan 21.01.1998 tarihinde imzalanmig ve 01.08.2000 tarihinde yiirtirliige girmistir. Bu sézlesme uluslara-
rast ¢ocuk kacirma vakalarindan dogan hukuki dava ve islemlerin taraf devletler arasinda kolaylastirmay1
amaglayan bir adli yardim sozlesmesidir. S6zlesmenin temel prensibi ebeveynleri tarafindan mutad meskeni
disinda bir tilkede haksiz yeri degistirilmis ya da alikonulmus ¢ocugun ivedilikle mutad meskeninin bulun-
dugu iilkeye iade edilmesidir. S6zlesmeye gore, taraf devletler, kural olarak, haksiz yeri degistirilmis veya
alikonulmus ¢ocugu mutad mesken iilkesine iade etmelidir. Bu kuralin taraf devlet mahkemeleri tarafindan
dar yorumlanmas: gereken az sayida istisnasi (Sozlesme madde 13(1)a, 13(1)b ve 20) mevcuttur. Ancak
pekeok taraf devlet bu istisna maddelerini ¢ocugun mutad meskene iadesinin reddine zemin olacak sekilde
yorumlamaktadir. Bu durum, Yargitay kararlarina da yansimistir. Bazi kararlarinda Yargitay, Sozlesmenin
ozellikle 13(1)b maddesini ¢ocugun mutad meskene iadesini engelleyecek sekilde genis yorumlayarak iade-
den kaginmakta ya da ilk derece mahkemelerince hitkmedilen iade kararlarini bozmaktadur.

Bu garsamba seminerinde, 1980 tarihli Lahey Sozlesmesinin amaci, uygulama alani, hukuki niteligi,
mutad mesken kavrami ve iade prosediiriiniin, yan: sira gesitli Yargitay kararlar1 degerlendirme konusu
yapilmustir. Ayrica Isvigrede 1980 tarihli Cocuk Kagirma Sozlesmesini de kapsayan belli bash Lahey Sozles-
melerinin uygulanmasi i¢in yiirtirlige konulmus Uluslararas1 Cocuk Kagirma ve Cocuklar ile Yetigkinlerin
Korunmasi Hakkinda Lahey Sozlesmeleri Hakkinda 21 Aralik 2007 tarihli Isvigre Federal Kanununun (BG-
KKE) Sozlesmeye nazaran iadeden kaginma hallerini daha somut sekilde diizenleyen maddeleri ve federal
mahkeme uygulamasi karsilagtirmali olarak degerlendirilmistir.

Anahtar Kelimeler: Uluslararas: Cocuk Kagirma, Tiirk Uygulamasi, Isvigre Uygulamast.

Calisma Alani: Milletleraras: Ozel Hukuk

1 LL.M. (eur. Miinih); Ankara Yildirim Beyazit Universitesi Milletlerarasi Ozel Hukuk Anabilim Dali, Arastirma Gérevlisi; bvural@ybu.edu.tr
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THE 1980 HAGUE CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION AND ITS APPLICATION

62. Wednesday Seminar/ December 10, 2018

Res. Assist. Belkis VURAL?

The Hague Convention of 1980 on the Civil Aspects of International Child Abduction was signed on
January 21st, 1998 by Turkey and the Convention entered into force on August 1st, 2000 in Tukey. This
Convention is designed for mutual judicial assistance and aims at facilitating the civil actions arising from
international child abduction cases between contracting states. Immediate return of the abducted children
to the state of their habitual residence is the essential principle that the Convention relies on. In principle,
the contracting state must provide the prompt return of the abducted child. There are few exceptions (Ar-
ticles 13(1)a, 13(1)b and 20) to the return obligation of contracting states and those exceptions are subject
to strict construction. However, numerous contracting parties are applying those exceptions to reject the
return of the abducted child to the state of habitual residence. Even, it is at issue in the judgments of Turkish
Court of Cassation. Turkish Court of Cassation, in its certain cases, based on broad interpretation of these
exceptions, rejected the return of the child to the habitual residence.

In this Wednesday Seminar, the aim, the application scope, the legal character of the Hague Conventi-
on of 1980 on International Child Abduction, the concept of the habitual residence, return procedure, and
certain judgments of theTurkish Court of Cassation have been examined.

In addition, the provisions of the Swiss Federal Act on International Child Abduction and the Hague
Conventions on the Protection of Children and Adults (BG-KKE) of 21 December 2007, which are for the
concretization of exceptional cases against return decision and Swiss Federal Court practice have been com-
pared with Turkish court Practice.

Keywords: International Child Abduction, Turkish courts practice, Swiss courts practice

Field of Study: Private International Law

2 LL.M. (eur. Munich); Ankara Yildirnim Beyazit University, Department of Private International Law, Research Assistant, bvural@ybu.edu.tr
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ELEKTRONIK TEBLIGAT

63. Carsamba Semineri/ 17 Aralik 2014

Ars. Gor. Burcu Bahar CATALOGLU!

Tebligat, yasal bir islemin ilgilisinin islemden haberdar olmast i¢in yetkili makam tarafindan yapilacak
belgelendirme islemidir. Usul hukuku boyutundan bakildiginda ise tebligat; bir davaya dair islemlerin, o
dava ile iliskili olan kisilerce 6grenilebilmesi amaciyla, mevzuatta yer alan usullere uygun bir sekilde bilgi-
lendirilmesi ve bunun resmi bicimde belgelendirilmesi islemi olarak tanimlanabilir. Buna gore tebligatin ii¢
islevi bulunmaktadir ki bunlar teslim, bilgilendirme ve belgelendirmedir.

Yargilama ile ilgili siirelerin baslayabilmesi, taraf ve mahkeme usul islemlerinin kendilerine baglanan
sonuglar1 dogurabilmesi ancak usuliine uygun yapilan tebligatla mtimkiin olabilecektir. Bunun yaninda teb-
ligat, Anayasanin 36. maddesi ile giivence altina alinmis olan adil yargilanma hakkinin ve hukuki dinlenil-
me hakkinin kullanilabilmesinin en 6nemli araglarindandur.

Elektronik tebligat, tilkemiz mevzuatina 2011 yilinda girmis olan yeni bir tebligat yontemidir. Mevcut
tebligat tiirlerini ortadan kaldirmamakta, onlarin yaninda, se¢imlik bir yol teskil etmektedir.

Mubhataba elektronik tebligat yapilabilmesi i¢in, kendisinin tebligata elverisli elektronik adrese sahip
olmasi gerekmektedir. Bu da kayitli elektronik posta adresidir. Kayith elektronik posta; elektronik iletilerin,
gonderimi ve teslimati da dahil olmak tizere kullanimina iliskin olarak delil saglayan, elektronik postanin
nitelikli seklini ifade etmektedir.

Bu Carsamba seminerinde konu biitiinliigiinii saglayabilmek agisindan, dncelikle tebligatin ne oldugu-
na ve onemine deginilmis, yapilis sekillerine gore tebligat tiirleri kisaca agiklandiktan sonra, elektronik teb-
ligat konusu detayli olarak incelenmistir. Bu ¢ergevede, elektronik tebligat sisteminin isleyisi, kayith elektro-
nik posta adresinin nasil alinacag ve 6zellikleri, elektronik tebligatin olasi fayda ve sakincalari dinleyicilerle
paylasilmistir.

Anahtar Kelimeler: elektronik tebligat, kayith elektronik posta, tebligat hukuku
Calisma Alant: Tebligat Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Usul ve icra iflas Hukuku Anabilim Dali, bcataloglu@ybu.edu.tr

193



Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

ELECTRONIC NOTIFICATION

63rd Wednesday Seminar / December 17, 2014

Res. Assist. Burcu Bahar CATALOGLU>

Notification is the certification process to be carried out by the competent authority in order for the
related person of the legal transaction to be aware of the transaction. From the point of procedural law, noti-
fication can be defined as informing the persons involved in a case in accordance with the legal procedures
and document this situation officially. According to this, the notification has three functions which are
delivery, information and documentation.

Start of the trial periods and the consequences of procedural actions of parties and court can only be
possible by duly notification. Furthermore, the notification is one of the most important tools for the right
to a fair trial and the right to be heard, which are guaranteed by Article 36 of the Constitution.

Electronic notification is a new notification method which was entered into our country’s legislation in
2011. It does not eliminate the existing types of notifications, constitutes an optional method.

In order to make an electronic notice to the addressee, he / she must have an electronic address suitable
for notification. This is the registered e-mail address. Registered electronic mail refers to the qualified form
of electronic mail, which provides evidence of the use of electronic messages, including its transfer and
delivery.

In order to ensure the integrity of the subject, in this Wednesday seminar, firstly, the concept and
importance of the notification were mentioned. After that, the types of notification were explained briefly.
Finally, the issue of electronic notification was examined in detail. In this context, the functioning of the
electronic notification system, how to obtain the registered e-mail address and its features, and the possible
benefits and drawbacks of the electronic notification were shared with the audience.

Keywords: electronic notification, registered e-mail address, notification law

Field of Study: Notification Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Civil Procedure Execution & Bankruptcy Law, bcataloglu@ybu.edu.tr
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PFLEIDERER DAVASI VE PISMANLIK BELGELERINE
ERiSIM SORUNU

64. Carsamba Semineri/ 24 Aralik 2014
Ars. Gor. Biisra COMERT!

Son yillarda ézellikle Avrupa Birliginde tesebbiislerin rekabet hukuku ihlallerinden kaynaklanan hak-
s1z fiil sorumlulugu kapsaminda zarar gorenlerin zararlarinin tazmin edilebilmesinin tesviki icin ¢alismalar
stirdiirtilmektedir. Cogu tilkede, bu manada etkili ara¢larin olmadig: sdylenebilir. Bu eksiklik de rekabetci
bir piyasanin olusumunun veya siirdiiriilebilmesinin 6niinde - rekabet hukukunun telafi fonksiyonu geregi
gibi islemedigi i¢in- engel teskil edebilir. Bu fonksiyona islerlik kazandirabilmek, zarar gérenlerin zararla-
rinin tazminini miimkiin kilabilmek ve onlarin bu yonde tesvik edilebilmesi i¢in menfaat ¢atigmalarinin
ontine gecilmesi gerekmektedir. Bu menfaat ¢atigmasi 6zellikle pismanlik belgelerine erisim talebinde karsi-
miza ¢tkmaktadir. Rekabet normu ihlalleri sonucu zarar gorenlerin tazminat davasi kapsaminda pismanlik
belgelerine erisimine izin verilmesi, pismanlik programina bagvuran tesebbiislerin menfaatini zedeleyebilir.
Ayrica bu tir bir imkén diger tesebbiisleri pismanlik programina bagvurmaktan caymalarina yol agip tes-
piti hayli gii¢ olan kartel olusumlarinin ortaya ¢ikarilamamasi ihtimalini dogurabilir. Bu da piyasalardaki
anti-rekabetci davranislarin stirdiiriilmesi gibi tehlikeli sonugclara sebep olabilecektir. Fakat, 6biir taraftan
da s6z konusu belgelere erisim izninin verilmemesi halinde, zarar gorenlerin zararlarini ve bu zararlarinin
tesebbiislerin fiillerinden kaynaklandigini ispat1 ihlalin mahiyeti geregi ¢ok zor oldugundan bu zararlarin
telafisi de miimkiin olmayabilecektir. Biz bu seminerde s6z konusu soruna, Bonn Asliye Mahkemesinin
(“Amtsgericht Bonn”) 6niine gelen Pfleiderer davasi aracilig1 ile ABAD'In “denge testi’ne iliskin kararindan
da bahsederek deginmeyi amaglamaktayiz.

Anahtar Kelimeler: Pigmanlik belgelerine erisim sorunu, Rekabet ihlallerinden kaynaklanan haksiz
fiil sorumlulugu, denge testi

Calisma Alani: Rekabet Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, bcomert@ybu.edu.tr
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PFLEIDERER CASE AND THE ISSUE OF ACCESS TO
LENIENCY DOCUMENTS

64th Wednesday Seminar/ December, 24, 2014

Res. Assist. Biisra COMERT?

One of the recent trends ongoing in the area of the competition law, encouraged by many governments
especially in the EU, is private enforcement of competition law. Under most of the jurisdictions, there is
a lack of effective private enforcement tools which are necessary for better protection of persons whose
interests are infringed and who therefore are entitled to compensation. In addition to such insufficiency
of legal tools, it is also difficult to ensure application of public and private enforcement at the same time.
One of the problems on the interface of public and private enforcement of competition law is the access to
leniency documents. The right balance between the interest in the effectiveness leniency programs and the
aggrieved parties’ interests in compensation of damages has become debated issues of competition autho-
rities and courts in the EU. As a reflection of the uncertainties regarding the access to leniency documents
Amtsgericht Bonn requested preliminary ruling from the EC]J to make sure if the denial of the access request
to leniency documents are inconsistent with the EU competition law. In this seminar the main purpose is to
present the facts and the effects of Pfleiderer Case and to analyse ECJ’s preliminary ruling.

Keywords: Disclosure of leniency documents, private and public enforcement of competition law, we-
ighing test.

Field of Study: Competition Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Civil Law, bcomert@ybu.edu.tr
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MIRAS HUKUKUNUN AKSAYAN YONLERI
65. Carsamba Semineri / 31 Aralik 2014

Prof. Dr. Mustafa Fadil YILDIRIM!

2014-2015 egitim-6gretim doneminin altmigbesinci Carsamba Semineri etkinligi kapsaminda “Miras
Hukukunun Aksayan Yonleri” konulu sunum, Prof. Dr. Mustafa Fadil YILDIRIM tarafindan gergeklestiril-
mistir. Sunumun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

FAILURES OF INHERITANCE LAW
65th Wednesday Seminar / December 31, 2014

Prof. Dr. Mustafa Fadil YILDIRIM

At the 65th Wednesday Seminar, Prof. Dr. Mustafa Fadil YILDIRIM, made a presentation titled as
“Failures of Inheritance Law”. After the presentation, the session has been ended with the question - answer
section.

1 Gazi Universitesi Hukuk Fakdiltesi Dekani
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iS YARGILAMASINDA KANUN YOLLARI
66. Carsamba Semineri / 18 Subat 2015
Ars. Gor. Cansu KORKMAZ'

Seminer konusu olarak i mahkemelerinin kararlarina kars1 basvurulabilecek kanun yollar1 tercih
edilmistir. 01.10.2011 tarihinde 6100 sayih Hukuk Muhakemeleri Kanunu yiiriirliige girmesine ragmen,
bolge adliye mahkemeleri heniiz goreve baslamadigindan, 1086 sayili Hukuk Ustlii Muhakemeleri Kanu-
nu'nun 5236 sayili Kanun ile degistirilmeden 6nceki kanun yollarina iliskin hiikiimleri uygulanmaktadur. Is
yargilamasinda kanun yollarina iligkin, 5521 sayili Iy Mahkemeleri Kanunu'ndaki diizenlemenin yaninda,
1086 sayili Kanun hiikiimlerinin uygulaniyor olmasi ve bolge adliye mahkemelerinin géreve baslamasiyla
da 6100 sayili Kanunun kanun yolu hitkiimlerinin uygulanacak olmasi bu konunun incelenmesini zorunlu
héle getirmistir.

Sunumda is yargilamasinda kanun yollar1 ti¢ boliimde ele alinmustir. Ilk olarak, kanun yolu kavrami,
amaci, siniflandirilmasi, 6zellikleri, kanun yollarina bagvurulmasinin sartlar: degerlendirilmistir. Ardindan,
bolge adliye mahkemelerinin fiilen géreve baslamasiyla uygulanacak olan istinaf kanun yolunun temel 6zel-
likleri tizerinde durulmustur. Bu anlamda, istinaf kavramy, istinaf kanun yoluna basvurulabilecek is mah-
kemesi kararlary, istinafa bagvuru siiresi, istinafa bagvuru sekli, istinaf sebepleri, istinaf incelemesi ve bolge
adliye mahkemesinin verebilecegi kararlar incelenmistir.

Son olarak is yargilamasinda temyiz kanun yolu ele alinmigtir. Oncelikle, Hukuk Usalii Muhakemeleri
Kanunu ¢ergevesinde hélen yiiriirlikte olan temyiz hiikiimleri dikkate alinarak, bireysel ve toplu is uyus-
mazliklar1 bakimindan is mahkemesinin temyiz edilebilen ve edilemeyen kararlari, temyize bagvuru stiresi,
temyiz kanun yoluna basvuru sekli, temyiz incelemesi, temyiz incelemesi sonunda verilen kararlar ve is yar-
gilamasina iliskin Yargitay’in kesin kararlar1 incelenmistir. Bununla birlikte, istinaf kanun yolunun islerlik
kazanmasindan itibaren uygulanacak olan, Hukuk Muhakemeleri Kanunu'nun temyize iligskin hiikiimleri-
nin is yargilamasina etkisi ve is yargilamasinda karar diizeltme yolunun kapali olmasinin sonuglari tizerinde
durulmugtur.

Anahtar Kelimeler: Kanun yollary, istinaf, temyiz

Calisma Alani: Medeni ustl hukuku, is hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni UsGl ve icra iflas Hukuku Anabilim Dali, cansukorkmaz001@gmail.com.
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LEGAL REMEDIES IN LABOUR PROCEEDINGS

66th Wednesday Seminar / 18th February 2015

Res. Assist. Cansu KORKMAZ

As the subject of this seminar, legal remedies to seek against the decisions of the labour courts were
preferred. Although the Civil Procedure Code numbered 6100 came into effect on 01.10.2011, since the
regional courts of justice have not taken office yet, the previous version of the provisions were being applied
regarding the legal remedies before they were amended by the Code numbered 5236 in the previous Civil
Procedure Code numbered 1086. The examination of this subject was called for since the provisions of the
Code numbered 1086 together with the regulations in the Labour Courts Code numbered 5521 were applied
regarding the legal remedies in labour proceedings and since the provisions relating the legal remedies of the
Code numbered 6100 were going to be applied when the regional courts of justice would take office.

In the presentation, the legal remedies in labour proceedings were discussed in three parts. Firstly, the
concept, objective, classification and features of legal remedy and the conditions to apply the legal remedy
were assessed. Afterwards, the main features of the appeal as a legal remedy which would be applied when
the regional courts of justice would take office were discussed. In this sense, it was considered the concept of
appeal, the labour court decisions against which the appeal as a legal remedy could be applied to, the appli-
cation period to the appeal, the manner of application, the grounds for the appeal, the appeal review and the
decisions that might be taken by the regional courts of justice.

Finally, the cassation procedure in labour proceedings was discussed. Firstly, it was taken into con-
sideration the appellate provisions that were still in effect within the frame of the Civil Procedure Code and
the following: the decisions of the labour court that could and could not be appealed in regard to the indi-
vidual and collective labour disputes, the timeframe of application to the appeal, the manner of application,
the grounds for the appeal, the appeal review, the decisions made after the appeal review and the definitive
judgements of the Court of Cassation regarding labour proceedings. Along with this, the effect of the pro-
visions of the Civil Procedure Code regarding the cassation, which would come into force after the appeal
proceedings started to function, on the labour proceedings and the results of the fact that the decision could
not be revised through the request for the revision of decision in the labour proceedings were discussed.

Keywords: Legal remedies, appeal, appellate

Field of Study: Civil procedure law, labour law
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MEDINE VESiKASI (KABILEDEN UMMETE)!

66. Carsamba Semineri / 18 Subat 2015

Ars. Gor. Emre BERBER?

Medine Vesikasi Islam diisiincesi igin, {izerinde halen tartigmalarin yiiriitiildiigii temel ve kurucu nite-
likli bir metindir. Bugiin dahi Islam’in ¢ogulculuk ve demokrasiyle iligkisi hakkindaki tartismalarda Medine
Vesikasrndan yararlanilmaktadir. Bu agidan Medine Vesikasrnin gergek niteliginin tespiti, Miisliimanlarin
modern siyasal kurumlarla kurdugu iligkilerin sekillendirilmesi agisindan 6nem arz etmektedir.

Medine Vesikasr'ni anlayabilmek icin, Vesikanin i¢inden ¢iktig1 toplumsal yapinin dikkatli bir sekilde
incelenmesi gerekmektedir. Vesika hazirlandig1 dénemde Medinede kabileci bir toplumsal yap1 hakimdir.
Toplumun en aktif birimi kabilelerdir. Bireyler kendilerini kabilelerinin bir parcas: olarak anlamlandirmak-
ta ve sartlar olustugunda farkl: kabileler arasinda isbirligi iliskileri kurulabilmektedir. Bu kabileci toplumsal
yap1, bazi durumlarda Islam davetinin 6niine bir engel olarak da ¢ikabilmektedir.

Vesika'nin asil tarihsel islevi, kabileci toplumsal sistemin belirli 6lgiide degisime ugratilmasi yoluyla,
bu sistemin Islam davetinin éniine ¢ikardig1 engellerin agilmasidir. Vesika bunu iki agamada gerceklestir-
meye calismustir. [lk asama Miisliimanlarin tek bir “akidevi kabile” olarak kabul edilmesidir. Bu yolla, kabile
sisteminin toplumsal hafizas: da kullanilarak Musliimanlar arasinda yeni bir dayanigma iligkisi gelistirmek
amaglanmistir. Tkinci agama ise bu “akidevi kabile’nin Medinede yasayan Yahudi kabileleriyle hukuki bir
zeminde bir araya gelmesidir. Medine Vesikasrnda Yahudi kabileleriyle kurulan igbirliginin niteligi tartigma
konusu olmustur. Kanaatimizce, bu isbirligi bir anayasa olarak nitelendirilecek derinlik ve giigten yoksun-
dur. Ote yandan bunun aligilagelmis basit bir savas ittifaki olmadigi da agik géritnmektedir. Dolayistyla, bu
isbirliginin klasik bir ittifak: asan ve belirli 6l¢tide kurumsal olan yeni bir toplumsal birliktelik modeli olarak
tanimlanmas1 makul gériinmektedir.

Anahtar Kelimeler: Medine Vesikasi, Kabilecilik, ilk Islam Toplumu.

Calisma Alani: Hukuk tarihi, hukuk felsefesi ve sosyolojisi

1 Bu sunum daha sonra gelistirilerek makale olarak yayinlanmistir. Bkz. Berber, Emre, Kabile Sistemi Ekseninde Medine Vesikasi ve Yeni islam
Toplumunun Sosyo-Siyasal Niteligi, Turkiye Adalet Akademisi Dergisi, yil 7, sayi 26, 2016.

2 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, eberber@ybu.edu.tr
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PACT OF MEDINA (FROM TRIBE TO UMMAH)?

68th Wednesday Seminar / April 4, 2015

Res. Assist. Emre BERBER*

The Pact of Medina is a much debated and important main-text about Islamic belief. Even today, Pact
of Medina is used in the debate on the relationship between Islam and pluralism and democracy. In this
respect, the determination of the true nature of the Pact of Medina is important for shaping the relations of
Muslims with modern political institutions.

In order to understand the Pact of Medina, it is necessary to carefully examine the social structure
which the Pact comes from. A tribal social structure prevails in Medina when Pact was prepared. The most
active unit of society is the tribes. In this social system, individuals accept themselves as a part of their tribes
and when conditions arise, cooperation relationships can be established between different tribes. This tribal
social structure may in some cases be an obstacle to the invitation to Islam.

The main historical function of Vesika is to overcome the obstacles that this system brings to the invita-
tion of Islam through a certain degree of change in the tribal social system. Pact of Medina tried to do this in
two stages. The first stage is the acceptance of Muslims as a single “religious tribe”. In this way, it is aimed to
develop a new solidarity relationship between Muslims by using the social memory of the tribal system. The
second stage is that this “religious tribe” comes together with the Jewish tribes living in Medina on a legal
basis. The nature of the cooperation with the Jewish tribes in Medina was controversial. In our opinion, this
cooperation lacks the depth and power to be described as a constitution. On the other hand, it seems clear
that this is not a conventional alliance of war. Therefore, it seems reasonable to define this cooperation as a
new model of social cohesion that goes beyond a classical alliance.

Keywords: Pact of Medina, Tribalism, First Islamic Society.

Field of Study: History of law, philosophy and sociology of law.

3 This seminar improved and published as an article, see Berber, Emre, Kabile Sistemi Ekseninde Medine Vesikasi ve Yeni islam Toplumunun
Sosyo-Siyasal Niteligi, Turkiye Adalet Akademisi Dergisi, year 7, issue 26, 2016.

4 Ankara Yildinm Beyazit University Faculty of Law, Philosophy and Sociology of Law, Department of Philosophy and Sociology of Law, eberber@ybu.
edu.tr
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6102 SAYILI TURK TICARET KANUNU’NA GORE ANONIM $iRKETTE
BORCLANMA YASAGI

69. Carsamba Semineri / / 11Mart.2015
Ars. Gor. Fatma Betiil CAKIR CELEBI

Anonim sirketler hukukunda, pay sahiplerinin taahhiit ettikleri sermaye ile sinirli sorumlu olmalari-
nin bir sonucu olarak malvarliginin korunmasi ilkesi kabul edilmistir. Zira sinirli sorumluluk ilkesi nede-
niyle sirket alacaklilar1 pay sahiplerine bagvuramamakta, alacaklarini yalnizca sirket malvarligindan karsi-
lama olanagina sahip bulunmaktadir. Malvarliginin korunmas ilkesinin bir geregi olarak, 6102 sayil1 Tiirk
Ticaret Kanunu ile bor¢lanma yasagi kabul edilmistir. Tiirk Ticaret Kanunu ile bor¢lanma yasagina iliskin
olarak esasen iki hiitkiim 6ngoriilmiistiir. Bunlardan ilki, pay sahiplerinin sirkete bor¢lanma yasaginin di-
zenleyen TTK m. 358 iken, digeri ise yonetim kurulu iiyelerinin bor¢lanma yasaginin diizenlendigi TTK m.
395/2dir. Bu diizenlemeler ile kanun koyucu, pay sahipleri ve yoneticilerin sirketin malvarligini kendi kisi-
sel ihtiyaglari i¢in kullanmalarini 6nlemeyi, boylece malvarliginin korunmasiny, sirketin kurumsallasmasini
ve devamliligini saglamayi amaglanmigtir. Ancak basinda ¢ikan abartili haberler ve kanun koyucu tizerinde
olusturulan baskilar sonucunda “degisiklik depremi” olarak nitelendirilen 6335 sayili Kanundan bor¢lanma
yasagini diizenleyen s6z konusu maddeler de etkilenmistir. Yapilan degisiklikler sonucu, bor¢lanma yasagi-
na iliskin hiikiimlerin 6ngoériilme amacindan oldukea uzaklagilmistir.

Bu kapsamda, sunumun ilk béliimiinde, TTK m. 358de diizenlenmis olan pay sahiplerinin bor¢lanma
yasag1, soz konusu maddenin ilk hali ve 6335 sayili Kanun degisikliginden sonraki mevcut hali karsilastiri-
larak incelenmis ve degisiklige iliskin gortislere yer verilmistir. Yine bu boliimde TTK m. 358% gore, borg-
lanma yasaginin konusu, pay sahibinin sirkete bor¢lanabilmesi i¢in ger¢eklesmesi gereken sartlar ve TTK m.
358% aykuri olarak sirkete bor¢lanmanin yaptirimi agiklanmaya ¢alisiimistir.

Sunumun ikinci boliimiinde, TTK m. 395/2'de diizenlenmis olan, pay sahibi olmayan y6netim kurulu
tiyelerinin bor¢lanma yasag: incelenmistir. Bu dogrultuda 6ncelikle, diizenlemenin ilk hali ve 6335 sayili
Kanun degisikliginden sonraki hali karsilagtirmali olarak incelenmistir. Bu kapsamda, TTK m. 395/2°ye
gore bor¢lanma yasaginin konusu, bu yasaga tabi kisiler ve bu yasaga aykiriligin sonucu agiklanmaya gali-
silmustir.

Sonug olarak, doktrindeki yaygin kanaate de uygun olarak, 6335 sayili Kanun ile yapilan degisiklikle
borglanma yasagina iliskin hiikiimlerin 6ngériilme amacindan uzaklasildig: degerlendirmesi yapilmigtir.

Anahtar Kelimeler: anonim sirkette bor¢lanma yasagi, pay sahibinin bor¢lanma yasagi, pay sahibi ol-
mayan yonetim kurulu

1 Ankara Yildinm Beyazit Universitesi Ticaret Hukuku Anabilim Dali Arastirma Gérevlisi, betulcakir67@gmail.com.
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PROHIBITION OF BORROWING IN JOINT STOCK COMPANIES BASED
ON THE TURKISH COMMERCIAL CODE NUMBERED 6102

69. Wednesday Seminar /11.03.2015

Res. Assist. Fatma Betiil CAKIR CELEBI>

In the law of stock companies, the principle of protection of assets is accepted as a result of the fact that
shareholders are limited to be only liable for the capital they commit. This is because, due to the principle of
limited liability, the creditors cannot contact the shareholders, but they only have the possibility of collecting
the debts from the assets of the company. As a result of the principle of protection of assets, prohibition of
borrowing was accepted with the Turkish Commercial Code (TTK) numbered 6102. Mainly, to provisions
were projected in relation to prohibition of borrowing with TTK. The first of these is the Art. 358 of TTK
which regulates the prohibition of shareholders from borrowing from the company, while the second one
is the Art. 395/2, which regulates the prohibition of board members from borrowing from the company.
With these regulations, the legislator aimed to prevent shareholders and managers from using the assets of
the company for their personal needs, therefore protect the assets, and for the company to be corporatized
and sustained. However, as a result of exaggerated news in the press and pressures put on the legislator, the
articles in question that regulate prohibition of borrowing were also affected by the Law No. 6335, which was
referred to as “tremor of change” As a result of the changes, the law deviated greatly from the objectives of
projecting these provisions regarding prohibition of borrowing. Lecturer

In this context, in the first part of the presentation, the prohibition of borrowing for shareholders that
is regulated by the Art. 358 of TTK was examined by making a comparison between the first version of the
article and its current version after the amendment with the Law No. 6335, and opinions on the change were
included. Again, in this part, it was aimed to explain the subject of the prohibition of borrowing according
to the Art. 358 of TTK, conditions that must be met for the shareholder to be able to borrow from the com-
pany and the sanctions against borrowing from the company in a manner that violates the Art. 358 of TTK.

In the second part of the presentation, the prohibition of borrowing for board members who are not
shareholders, which is regulated by the Art. 395/2 of TTK, was examined. For this purpose, firstly, the initial
state of the regulation and its state after the Law No. 6335 were comparatively investigated. In this context,
it was aimed to explain the subject of the prohibition of borrowing according to the Art. 395/2 of TTK, per-
sons who are subject to this prohibition and outcomes of violating this prohibition.

Consequently, in similarity to the prevalent understanding in the doctrine, it was concluded that, as a
result of the changes brought by the Law No. 6335, the law deviated greatly from the objectives of projecting
these provisions regarding prohibition of borrowing.

Keywords: prohibition of borrowing in joint stock companies, the prohibition of borrowing for sha-
reholders, the prohibition of borrowing for board members who are not shareholders.

Field of Study: Commercial Law.

2 Ankara Yildirim Beyazit Universitesi Ticaret Hukuku Anabilim Dali Arastirma Gérevlisi, betulcakir67@gmail.com.
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IDARE HUKUKUNDA KAZANILMIS HAKLAR
70. Carsamba Semineri/ 18.03.2015
Ars. Gor. Alkim AKTAS'

Bu ¢arsamba seminerinde, idare hukuku alaninda siklikla karsimiza ¢ikan ve birgok celiskiye sebep olan
kazanilmig haklar kavrami agiklanmaya ¢alisilmigtir. Sunumun ilk kisminda, kazanilmis hak konusunda ta-
nim denemesi yapilmaya ¢aligilmis, daha sonra kavramin unsurlarina yer verilmis, son olarak da kazanilmis
hakkin hukuki dayanaklari ile birlikte ilgili yarg: kararlar1 degerlendirilmistir. Kazanilmis hak kavraminin
hukuki diizenlemelerde bir tanimi bulunmadig: gibi, kavramin sinirlar da net bir gekilde belirlenmemistir.
Bundan dolayi, kazanilmis haklarin asil gergevesi yargi kararlari ile somut olay esas alinarak belirlenmekte-
dir. Bilindigi tizere idare hukuku bir statti hukukudur. Dolayisiyla idare hukukunda statii meydana getiren
diizenleyici islemler asildir. Bu yilizden idare hukukunda kazanilmis hakkin olup olmadig: tartismali bir
hal almaktadir. Belli sartlarin varlig1 halinde idare hukukunda kazanilmig hak ortaya ¢ikmaktadir. Kisa bir
tanimla, idare hukukunda kazanilmis hak, objektif bir hukuk kuralinin kisiye siibjektif bir islem ile uygulan-
mas1 sonucunda ortaya ¢tkan haklar olarak ifade edilebilecektir. Dolayisiyla kazanilmis hakkin ortaya ¢ika-
bilmesi igin temel olarak {i¢ sartin bulunmasi gerekmektedir. ilk sart, diizenleyici islemin birel islem aracilig:
ile kisiye uygulanmasidir. Bagka bir ifade ile, kazanilmis hakkin dogumu igin genel ve soyut normlarin,
kisiye 6zgii bir islem ile 6znel hale getirilmesi gerekmektedir. Diger bir sart ise, tamamlanmis olma unsuru
olarak karsimiza ¢ikmakta olup, bu unsur ile ifade edilmek istenen hakkin ortaya ¢iktigi donemdeki hukuk
kurallarina uygun olarak tiim sonuglariyla elde edilmesidir. Son unsur ise, hukuka uygunluktur. Kazanilmis
hakkin s6z konusu olabilmesi i¢in elde edilen hakkin mesru olmas: yani sakat ve hukuka aykir1 bir islemden
kaynaklanmamasi gerekmektedir. Kazanilmis hak kavraminin asil dayanagi hukuk devleti ilkesi olup, huku-
ki giivenlik ve belirlilik ilkeleri ile de yakin iliskisi bulunmaktadir. Kisilerin daha 6nceden korunmaya deger
bulunmus haklarinin degisiklikler sonrasi elinden alinmasy, kisilerin hukuk diizenine kars1 olan giivenlerini
sarsabileceginden, kazanilmis haklara sayg: gosterilmesi, hukuk devletinin temel gereklerindendir.

Anahtar Kelimeler: idare Hukuku, Kazanilmis Hak, Hukuk Devleti
Caligma Alani: Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim Dali, alkimaktas@ybu.edu.tr
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VESTED RIGHTS IN ADMINISTRATIVE LAW
70th Wednesday Seminar / March 18, 2015

Res. Assist. Alkim AKTAS?

In this wednesday seminar, it is tried to explain the concept of vested rights, which are frequently en-
countered in the field of administrative law and which cause many contradictions. In the first part of the
presentation, an attempt was made to make a definition of the vested rights. Then, the elements of the con-
cept are mentioned, and finally, the legal basis of the vested right and related judicial decisions are evaluated.
The concept of vested rights does not have a definition in legal regulations and the limits of the concept are
not clearly defined. The actual framework of vested rights is determined by judicial decisions and based on
the concrete event. As it is known, administrative law is a status law. Regulatory acts that constitute status
in administrative law are essential. Therefore, whether there is a vested right in administrative law becomes
controversial. In case of certain conditions, the vested rights arise in administrative law. With a brief defi-
nition, vested rights in administrative law can be expressed as rights resulting from the application of an
objective legal rule to a person through a subjective act. Therefore, in order for the vested right to be revea-
led, there must be basically three conditions. The first requirement is that the regulatory act is applied to in-
dividuals by individual act. In other words, vested rights arise from the fact that general and abstract norms
are made subjective by an individual act. Another condition is the completion. It is necessary to obtain all
the results in accordance with the legal rules at the time of the right. The last element is compliance with the
law. In order for the right to be acquired, the right obtained must be legitimate. It should not be caused by an
unlawful act. The real basis of the concept of vested rights is the principle of the rule of law and has a close
relationship with the principles of legal security and certainty. Respecting vested rights is one of the basic
requirements of the rule of law, since after the amendments, the deprivation of the rights of persons, which
have been previously protected, will affect their trust in the legal order.

Keywords: Administrative Law, Vested Rights, Rule of Law

Field of Study: Administrative Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Administrative Law,alkimaktas@ybu.edu.tr
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IS VE SOSYAL GUVENLIK HUKUKUNDA YAS AYRIMCILIGI
71. Carsamba Semineri/ 25 Mart 2015
Ars. Gor. Hatice Hilal TIRITOGLU ERSOY'

Bu ¢arsamba seminerinde s ve Sosyal Giivenlik Hukukunda yas ayrimciligi konusu ele alinmistur. Su-
numun ilk bolimiinde esitlik ilkesinin, ikinci bélimiinde ayrimcilik yasaginin hukuki niteligi hakkinda
bilgi verilmistir. Esitlik ilkesi, en genel anlamiyla benzer durumdaki kisilerin, farkli sekilde isleme tabi tu-
tulmalarini hakli gosterecek makul - objektif bir neden olmadikga herhangi bir ayrimc1 muameleye tabi tu-
tulmamalarini ifade eder. Genel olarak ayrimcilik kavramu ise, bir kimseye sahip oldugu bireysel bir 6zelligi
sebebiyle diger kimselerden farkli davranilmasi, bu farkli davranis nedeniyle magdur edilmesi anlamina
gelmektedir.

Sunumumuzun ti¢incii boliimiinde yas ayrimciliginin ne anlama geldigine yer verilmistir. Yas ayrim-
ciliginda, kisilere yaslar: nedeniyle diger kisilerden farkli davranilmasi s6z konusudur. Yag ayrimciligy, pra-
tikte belirli yagtaki kisinin bireysel kapasitesi goz 6niine alinmaksizin, herhangi bir yas grubuna dahil olmas:
sebebiyle yetkinlik yahut noksanlik agisindan haksiz bir 6nyargiya tabi tutulmasina neden olmaktadir. Yas
ayrimciligs is yasami agisindan degerlendirildiginde, kisinin yasinin haksiz bir sekilde yeni bir i, terfi veya
benzeri bir mesleki fayda saglamasina izin vermemesi olarak ifade edilebilir.

Sunumumuzun dérdiincii béliimiinde yas ayrimciliginin engellenmesine yonelik diizenlemelere, be-
sinci bolimiinde ise yas ayrimciliginin engellenmesine iliskin 6nerilere yer verilmistir. Yag ayrimciliginin
giderilmesi i¢in, egitim, farkindalik yaratma, protesto etme, yasal diizenlemeler ve sivil insiyatifi harekete
gecirme gibi yontemlerin kullanilmasi gerekmektedir. Ayrimciliga maruz kalanlarin ayrimciligin nedenleri-
ni olugturan 6n yargilarin kirilmas: yoniinde ¢caba gostermesi saglanmalidir. Konuya 6zgii yasal diizenleme-
ler gozden gegirilmeli ve gelistirilmelidir.

Anahtar Kelimeler: esitlik, ayrimcilik, yas ayrimcilig

Caligma Alant: Is ve Sosyal Giivenlik Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Anabilim Dal, htiritoglu@ybu.edu.tr
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AGE DISCRIMINATION IN LABOUR AND SOCIAL SECURITY LAW

71th Wednesday Seminar / March 25, 2015

Res. Assist. Hatice Hilal TIRITOGLU ERSOY?

In this Wednesday seminar, the subject of age discrimination in Labour and Social Security was consi-
dered. In our presentation, information is given about the legal nature of equity principle in the first section
and about the legal nature of prohibition of discrimination in the second section. Equity principle, in the
most general sense, means treating people in similar circumstances without any discriminative act, where
there is no objective reason to justify different treatments to such people. In general, discrimination concept
is to act a person different from others and to behave him/ her unfairly on account of any of his/ her personal
characteristics.

In the third part of our presentation, definition of age discrimination are discussed. In age discrimi-
nation, different treatment is observed against some people due to their ages. Age discrimination causes
unfair prejudice in terms of competence or inadequacy, regardless the individual capacity of the person at
certain age, since the person is included in any age group. In evaluation of age discrimination in terms of
business life, it may be states as not to allow a person to take advantage of a new job, promotion or similar
professional benefit.

In our presentation, regulations as to prevention of age dicrimination were included in the fourth part
and suggestions to prevent age discrimination are discussed in the fifth part. It is required to apply the met-
hods such as education, raising awareness, protesting, legal regulations and applying civil initiative in order
to eliminate age discrimination. It should be ensured that the victims of the discrimination are to attempt on
breaking the prejudices establishing reasons for discrimination. The legal regulations related to the subject
should be reviewed and improved.

Keywords: equality, discrimination, age discrimination

Field of Study: Labour and Social Security Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Labour and Social Security Law, htiritoglu@ybu.edu.tr
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EVLILIK BIRLIGINDE EDINILMi$ MALLARA KATILMA REJiMi
72. Carsamba Semineri/ 4 Ocak 2015
Ars. Gor. Ipek Betiil ALDEMIR!

Bu Carsamba seminerinde aile hukukunun uygulamada ve doktrinde ¢ok fazla tartismaya konu olan
mal rejimi hukuku ele alinmigtir. Mal rejimi, eslerin mal varlig1 degerleri iizerindeki hak ve yetkileri ile s6z
konusu malvarligi degerlerinin, tasfiyedeki durumunu konu alir. Sunumun ilk bolimiinde 4721 sayili Tiirk
Medeni Kanunu'nun 1 Ocak 2002 tarihinde yiiriirliige girmesi ile birlikte, mal rejimi hukukunda yapilan
onemli degisiklik ve yeniliklerden bahsedilmistir. Oyle ki, 743 sayili Tiirk Kanunu Medenisi déneminde,
yasal mal rejimi olarak uygulama bulan mal ayrilig1 rejimi ile paylasmali mal ayrilig1 rejimi ve mal ortaklig:
rejimi, Tirk Medeni Kanunu ile segimlik mal rejimi héline getirilmistir. Yeni olan edinilmis mallara katilma
rejimi ise yasal mal rejimi olarak kabul edilmistir. Ancak yasal mal rejimi olarak kabul edilmesi, evlilik bir-
ligine edinilmis mallara katilma rejiminin, mutlak bir zorunluluk olarak uygulanmasini gerektirmez. Mal
rejimi hukuku, eslere aile hukukunda sinirli sozlesme serbestisinin tanindigi alanlardandir. Sunumun ikinci
bolimiinde edinilmis mallara katilma rejiminin genel 6zelliklerinden bahsedilmistir. Bu kapsamda eslerin
edinilmis ve kisisel malvarlig1 degerleri 6rneklendirilmis, eslerin malvarlig1 gruplar1 arasindaki gegislere
deginilmistir. Ardindan edinilmis mal rejiminin tasfiyesinde yasanan zorluklar yarg: kararlariyla birlikte

degerlendirilerek sunuma son verilmistir.

Anahtar Kelimeler: Mal rejimi hukuku, Edinilmis mallara katilma rejimi

Calisma Alant: Aile hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, ibaldemir@ybu.edu.tr
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PARTICIPATION IN ACQUIRED PROPERTY REGIME

72nd Wednesday Seminar / 4 January 2015

Res. Assist. Ipek Betiil ALDEMIR?

At this Wednesday seminar, the law of marital property regime, which is a very controversial topic in
the practice and doctrine of Family Law, was discussed. The marital property regime is concerned with the
status of the rights and powers of the spouses on the assets of the spouses and the assets of the spouses in
liquidation. In the first part of the presentation, with the Turkish Civil Code entered into force on 1 January
2002, important changes and innovations were mentioned in the law of the goods regime. The Turkish Civil
Code adopted the separation property regime and the division separation property regime and the commu-
nity property regime as an optional property regime. The new system of participation in acquired property
regime was adopted as ordinary property regime. However, it is not obligatory to apply the participation
in acquired property regime in the marriage union. The law of property regime is one of the areas where
spouses are granted the freedom of limited contract in family law. In the second part of the presentation,
general features of the regime of participation in acquired property were mentioned. In this context, spouses
have been acquired and individiual values have been sampled, and the transition between spouses ‘ assets
groups has been mentioned. Then, the difficulties experienced in the liquidation of participation in acquired
property regime were evaluated together with the judicial decisions and the presentation was put to an end.

Keywords: Participation in Acquired Property Regime, Marital Property Law, Ordinary Property Re-
gime

Field of Study: Family Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of Civil Law, ibaldemir@ybu.edu.tr
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IS HUKUKUNDA TELAFi CALISMALARI
73. Carsamba Semineri / 8 Nisan 2015

Ars. Gor. Mehmet Emre KILINC!

2014-2015 egitim-6gretim déneminin yetmisiigiincii Carsamba Semineri etkinligi kapsaminda “Is Hu-
kukunda Telafi Caligmalar1” konulu sunum, Ars. Gér. Mehmet Emre KILINC tarafindan gerceklestirilmis-
tir. Sunumun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

COMPENSATORY WORK IN LABOR LAW
73th Wednesday Seminar / April 8, 2015

Res. Assist. Mehmet Emre KILINC

At the 73th Wednesday Seminar, Res. Assist. Mehmet Emre KILINC, made a presentation titled as
“Compensatory Work in Labor Law”. After the presentation, the session has been ended with the question
- answer section.

1 Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, is ve Sosyal Glivenlik Hukuku Anabilimdali
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BIR NORDIK ELCININ SEYEHATI
74. Carsamba Semineri / 22 Nisan 2015

Nina Irmeli VASKUNLAHTT!

2014-2015 egitim-6gretim doneminin yetmisticinci Cargamba Semineri etkinligi kapsaminda “Bir
Nordik Elginin Seyehati” konulu sunum, Nina Irmeli VASKUNLAHTT tarafindan gerceklestirilmistir. Su-
numun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

A NORDIC AMBASSADOR’S JOURNEY
74th Wednesday Seminar / April 22, 2015

Nina Irmeli VASKUNLAHTI

At the 74th Wednesday Seminar, Nina Irmeli VASKUNLAHTTI, made a presentation titled as “A Nor-
dic Ambassador’s Journey”. After the presentation, the session has been ended with the question - answer
section.

1 Finlandiya Buyukelciligi, Elci
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HARPTE iSYAN VE HASIM DEVLETLE
ISBIRLiIGI VE HUKUKI SORUNLAR:
1915 TE OSMANLI ERMENILERININ TEHCIRi
KARARININ TARTISILMASI

75. Carsamba Semineri / 29 Nisan 2015
Prof. Dr. Hikmet OZDEMIR

2014-2015 egitim-6gretim doneminin yetmisbesinci Carsamba Semineri etkinligi kapsaminda “Harp-
te Isyan ve Hasim Devletle Isbirligi Hukuki Sorunlar: 1915’te Osmanli Ermenilerinin Tehciri Kararinin Tar-
tigtlmas1” konulu sunum, Prof. Dr. Hikmet OZDEMIR tarafindan gergeklestirilmistir. Sunumun ardindan
oturum, soru - cevap boliimiiyle sona erdirilmistir.

LEGAL PROBLEMS OF REBELLION IN WARFARE
AND COOPERATION WITH ENEMY STATE:

DISCUSSION OF THE DEPORTATION
OF OTTOMAN ARMENIANS IN 1915

75th Wednesday Seminar / April 29, 2015
Prof. Dr. Hikmet OZDEMIR

At the 75th Wednesday Seminar, Prof. Dr. Hikmet OZDEMIR, made a presentation titled as “Le-
gal Problems of Rebellion in Warfare and Cooperation with Enemy State: Discussion of the deportation
of Ottoman Armenians in 1915” After the presentation, the session has been ended with the question -

answer section.
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5651 SAYILI KANUN KAPSAMINDA INTERNET ERiSIMININ
ENGELLENMESI: TWITTER, FACEBOOK, YOUTUBE ORNEGI

76. Carsamba Semineri / 06 May1s 2015
Ars. Gor. Meliksah CIRAKOGLU!

Bu seminer 6ncelikle, internet ortaminda yer alan zararli igerikler ve bu ortamda gergeklesen hak ihlal-
leriyle miicadele etmekte kullanilan erisimin engellenmesi ve icerigin yayindan ¢ikarilmasi araglarini, 5651
sayili “Internet Ortaminda Yapilan Yayinlarin Diizenlenmesi ve Bu Yayinlar Yoluyla islenen Suglarla Miica-
dele Edilmesi Hakkinda Kanun” hitkiimleri ¢ergevesinde incelemeyi amaglamistir. Bu kapsamda, Kanunun
8.maddesi ile, 2014 ve 2015 yillarinda yapilan degisikliklerle Kanun'a eklenen 8/A, 9 ve 9/A maddelerindeki
erisimin engellenmesi ve igerigin yayindan ¢ikarilmasi mekanizmalary; karar vermeye yetkili makamlar ve
karar verilecek haller, kararlarin hukuki niteligi, kararlara kars: itiraz mekanizmalari, kararlar1 yerine geti-
recek merciler, kararlarin uygulanmasinda kullanilacak teknikler, erisimin engellenmesi tedbirlerinin stiresi

ve sona ermesi yonlerinden ele alinmigtir.

Bu degerlendirmelerin ardindan, 5651 s. Kanunun uygulanmasina 6rnek olarak 2015 yilinda verilen
ve sosyal paylagim sitelerinden Facebook, Youtube ve Twitter'm erisimlerinin engellenmesini konu edinen
Istanbul 1.Sulh Ceza Hakimligi'nin 2015/1644 Degisik Is Sayili Karar1 inceleme konusu yapilmistir. Sonugta,
internet ortaminin gesitli hukuki diizenlemelere konu oldugu, tilkemizde de bu amagla kabul edilen 5651 s.
kanunun bir dizi degisiklik gecirmis olmasina ragmen hala bazi eksiklikleri biinyesinde barindirdig: ifade
edildikten sonra; kanun kapsaminda yapilan erisim engellemelerinin halkin ¢ogunlugunu temsil eden inter-
net kullanicilarinin temel hak ve hiirriyetlerini etkileyebildiginin alt1 ¢izilmistir.

Ayrica 6zel hayatin gizliligi, milli giivenlik ve kamu diizeni, sug islenmesinin 6nlenmesi gibi nedenlerle
internet yayinlarina miidahale edilmesinin; ifade 6zgiirligi, elestiri hakki, haberlesme 6zgiirliigi, bilgiye
erisme hakki, ¢alisma 6zgiirligi, bilim ve sanat hakk: gibi hak ve hiirriyetleri sinirlayabilecegi ifade edil-
migtir.

Diger yandan s6z konusu sinirlamalarin ve sansiir oldugu diistintilen uygulamalarin 6niine gegmenin
de ancak bu sitelerin ilgili icerikleri yayindan ¢ikarilmasi konusunda isbirligi yapmas: ile miimkiin oldugu-
nun da énemle alt1 ¢izilmigtir.

Anahtar Kelimeler: 5651 s. Kanun, erisimin engellenmesi, igerigin yayindan ¢ikarilmasi.

Calisma Alant: Internet Hukuku.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali Arastirma Gérevlisi,
mcirakoglu@ybu.edu.tr, meliksahcirakoglu@gmail.com
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THE BLOCKING INTERNET ACCESS WITHIN THE SCOPE OF LAW
NO: 5651 AND THE EXAMPLE OF FACEBOOK, TWITTER, YOUTUBE

76th Wednesday Seminar / May 06, 2015

Res. Assist. Meliksah CIRAKOGLU?

In the current seminar firstly, it was aimed to investigate the tools of Blocking of the Internet Access
and Excluding the Content out of Broadcasting for the purpose of challenging against the violating the ri-
ghts realized on the Internet within the scope of the law no 5651 Regulating the Broadcasts on the Internet
and the Crimes Committed by means of these Broadcasts. In this context, the mechanisms of Blocking the
Access and Excluding the Content of the Broadcast in the articles of 8/A, 9 and 9/A added to the Law with
the changes carried out in 2014 and 2015 other than Article 8, the authorities to make a decision and the
cases to be decided, the juridical quality of the verdicts, the mechanisms of exceptions against decisions, the
authorities to fulfil the decisions, the techniques to be used in the application of the verdicts, the duration of
the blocking of access precautions and ending it were all investigated.

Following these evaluations, the Decision numbered 2015/1644 of the Istanbul 1st National Criminal
Court of First Instance which was about preventing the access of Facebook, YouTube and Twitter from social
networking sites has been examined as the example of the implementation of the law no 5651.

Keywords: The Law no 5651, blocking the internet access, removing the content from internet.

Field of Study: Internet Law.

2 Research Asistant at Ankara Yildirim Beyazit University Law Faculty Department of Administrative Law
mcirakoglu@ybu.edu.tr, meliksahcirakoglu@gmail.com
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HUKUK VE KURAL ILISKiSI
77. Carsamba Semineri / 13 Mayis 2015

Prof. Dr. Muhammet OZEKES!

2014-2015 egitim-6gretim doneminin yetmisyedinci Carsamba Semineri etkinligi kapsaminda “Hu-
kuk ve Kural ligkisi” konulu sunum, Prof. Dr. Muhammet OZEKES tarafindan gergeklestirilmistir. Sunu-
mun ardindan oturum, soru - cevap béliimiiyle sona erdirilmistir.

RELATIONSHIP BETWEEN LAW AND RULE
77th Wednesday Seminar / May 13, 2015

Prof. Dr. Muhammet OZEKES

At the 77th Wednesday Seminar, Prof. Dr. Muhammet OZEKES, made a presentation titled as “Re-
lationship Between Law and Rule”. After the presentation, the session has been ended with the question
- answer section.

1 Dokuz Eyliil Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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ISGAL EDILMiS TOPRAKLARDA YAHUDI YERLESIMLER{
SIYASETININ MESRUIYETi

78. Carsamba Semineri / 25 May1s 2015
Ars. Gor. Omer UNLU!

Tarih boyunca biiyiik giiglerin gatismalarina taniklik eden Ortadogu cografyasi ve ozellikle de Filistin
topraklar1 Miisliiman, Hristiyan ve Musevi topluluklarin daima giindeminde olmustur. 19. yiizyilin basla-
rindan itibaren Avrupada ve Rusyada anti-semitizmin yiikselisiyle goce zorlanan bazi Yahudi topluluklarin
kendilerini daha giivende hissedebileceklerini diisiindiikleri Osmanli hakimiyeti altindaki Filistin toprakla-
rina daha 6nceki donemlerden ¢ok daha yogun bir sekilde gergeklestirdigi kitlesel gogler ise -her ne kadar
daha sonraki dénemde Siyonist iddialarla bolgeye go¢ eden Yahudi topluluklardan ¢ok farkli olsalar da- mo-
dern donemde Filistin topraklarindaki 6rgiitlii Yahudi yerlesimlerinin ilk 6rnegini olusturmustur.

Osmanli Devletinin bolgedeki hakimiyetini yitirmesi, Manda Dénemi ve Balfour Deklarasyonu ile
birlikte yogunlasan Siyonist kitlesel gocler neticesinde bolgede yogunlasan Yahudi yerlesimleri, Siyonist bir
devletin kurulabilmesi igin demografik bir imkanin temelini olusturmus, Ingilizlerin bolgeden cekilme-
siyle Israil Devletligini ilan edebilmistir. Her ne kadar Israil Devletinin kuruldugu topraklardaki varliginin
mesruiyeti sorgulanabilirse de uluslararasi hukuk boyle bir tartismay1 kapatmis goriinmektedir. Bununla
birlikte Israil'in 1948'de imzalanan miitareke sinirlarinin (1967 6ncesi sinirlar) disina tasarak ele gegirdigi
bolgeler bakimindan uluslararasi insancil hukuka gore isgalci oldugu konusunda diinya kamuoyu biyiik 61-
¢lide mutabakat halindedir. Israil Devletinin isgal edilmis topraklarda en fazla tepki ¢eken faaliyeti, Filistinli
mukimleri yerlerinden ederek bu bolgelerde yeni Yahudi yerlesimleri kurmak suretiyle demografik denge-
leri kendi lehine bozmasidir. Kurulusunun temelini de olusturdugu séylenebilecek olan Yahudi yerlesimleri
politikast Israil agisindan bir hayat ve gelisim kaynagiyken uluslararas: insancil hukuk bakimindan gerek
1907 Lahey Nizamnamelerindeki gerekse 1949 Cenevre Konvansiyonlarindaki isgal hukuku normlarina
aykurilik tegkil etmektedir.

Bu sunumda, isgal edilmis Filistin topraklarindaki Yahudi yerlesimleri siyasetinin mesruiyeti Uluslara-
rast Adalet Divaninin verdigi isgale iliskin kararlar, Israil Yitksek Mahkemesinin isgale dair tespitleri ve ilgili
diger uluslararasi mahkeme kararlari 1s181nda degerlendirilmis, diinyanin gozii 6niinde yok edilen madun,
mazlum ve mahrum Filistin halkinin haklarina kavugabilmesi i¢in atilabilecek adimlar tartigilmisgtir.

Anahtar Kelimeler: Isgal, Uluslararasi insancil Hukuk, Israil Sorunu

Caligma Alani: Uluslararasi fsgal Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, o.unlu@ybu.edu.tr
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THE LEGITIMACY OF POLITICS OF JEWISH SETTLEMENTS
IN THE OCCUPIED TERRITORIES

78th Wednesday Seminar / May 25, 2015

Res. Assist. Omer UNL{2

The geography of the Middle East and especially Palestine that witnessed the clashes of great powers
throughout history has always been on the agenda of Muslim, Christian and Jewish communities. From
the beginning of the nineteenth century onwards, the mass migrations of Jewish communities who were
forced to leave their countries with the rise of anti-Semitism in Europe and Russia, had begun to Palestinian
territories under the Ottoman rule. These mass migrations, even though they were very different from the
Jewish communities that migrated to the region by the Zionist claims later, constituted the first example of
the organized Jewish settlements in the Palestinian territories in the modern period.

The Jewish settlements concentrated in the region as a result of the Ottoman Empire lost its sovereignty
in the region, the Mandate and Balfour Declaration, formed the basis of a demographic opportunity for the
establishment of a Zionist state. With the withdrawal of the British from the region, Zionists was able to
declare the Statehood of Israel. Although the legitimacy of Israel’s existence in the land of Palestine is open
to discussion, international law seems to have closed such a debate for the pre-1967 borders. However, the
world’s public opinion agrees on that Israel is an occupier according to international humanitarian law with
regards to the territories beyond the armistice line (green line) of 1949 (the pre-1967 borders). The most
flagrant activity of the State of Israel in the occupied territories is displacing the Palestinian residents by
establishing new Jewish settlements and changing the demographic balances in her favor. While the Jewish
settlements policy, which can be said to form the basis of its foundation, is a source of life and development
for Israel, it is a flagrant violation of international humanitarian law both in the 1907 Hague Regulations and
in the 1949 Geneva Conventions.

In this presentation, the legitimacy of the politics of Jewish settlements in the occupied Palestinian
territories is assessed on the basis of the judgements of International Court of Justice, Supreme Court of
Israel and other international courts; and the steps that could be taken to ensure the rights of the destroyed,
oppressed and deprived Palestinian people are discussed.

Keywords: Occupation, International Humanitarian Law, Israeli Problem

Field of Study: International Law of Occupation

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Public International Law, o.unlu@ybu.edu.tr
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ISLAM CEZA HUKUKUNDA HIRSIZLIK

79. Carsamba Semineri / 27 May1s 2015

Davut YILDIRIM!

Islam dini, ayet ve hadislere dayanarak getirdigi prensipler ercevesinde insan haysiyet ve serefini ko-
rudugu gibi, insanin malina, canina ve 1rzina yapilacak saldirilar1 biiyiik giinah olarak kabul etmistir. Islam
hukuku toplumda fitne ¢ikaranlar ve insanlarin can ve mal giivenligini tehlikeye atanlar hususunda agir
cezai yaptirimlar getirmistir. Hirsizlik sugu da bu yaptirimlardan biridir. Gegmisten giiniimiize kadar bu
cezanin agirhgi tartigilmigtir. islam Ceza Hukukunda cezalar ¢ogunlukla bedeni cezalar seklinde uygulan-
mistir. Modern Ceza Hukukunda ise, bedeni cezalar yerini hiirriyeti baglayici cezalara birakmugtir. Islam
Ceza Hukuku, sug ve cezalarda sahsilik, kanunilik ve siipheden sanik yararlanir ilkelerini getirerek cezalarin
keyfi uygulanmasina engel olmustur. Islam hukuku, sugun unsurlarini belirlerken siipheden uzak olacak
sekilde kesinlik sartin1 aramigtir. Islam Ceza Hukuku, hirsizlik sugunda ispat vasitasi olarak ikrar ve sahitlik
delillerini esas almistir. Hirsizlik sugunun ispat vasitast olan sahitlikte, adaletli en az iki erkegin siipheye
mahal vermeyecek sekildeki beyanlar: sahitligin kabuliinde esas alinir. Diger bir ispat vasitasi olan ikrar
delili ise, hirsizin kendi 6zgiir iradesi ile herhangi bir baski altinda kalmadan sugunu ikrar etmesidir. Kisi
daha sonra ikrarindan donerse veya baski altinda ikrar ettigini bildirirse ikrar delili hitkmiinii kaybeder.
[slam Ceza Hukukunda hirsizlik sugu, “Ceza ehliyetine sahip bir kimsenin, bagkasina ait nisab miktarindaki
bir malin1 muhafaza altindaki bir yerden almasidir” seklinde tanimlanir. Bu ¢alisma basta Kuran-1 Kerim ve
hadisler olmak {izere dort biiyiik mezhep imamlarinin agiklamalari 151§1nda sugun tanimi, mahiyeti, sugun
unsurlari, calman malin miktari, hirsizlik sugunun kovusturulmas: ve hirsizlik suguna karsilik verilecek
olan ceza incelenmistir.

Anahtar Kelimeler : Hirsizlik, fkrar, Sahit

Calisma Alani : Hukuk Tarihi

1 Av. Davut YILDIRIM av.davutyildiim@gmail.com
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THEFT IN ISLAMIC CRIMINAL LAW

79th Wednesday Seminar / May 27, 2015

Davut YILDIRIM?

As the Islamic religion protects the dignity and honor of the people within the framework of the prin-
ciples brought by the verses and hadiths, it has accepted the attacks on human beings, souls and people as
great sin. Islamic law has imposed heavy penal sanctions on those who raise cain in society and endanger
people’s life and property. The crime of theft is one of these sanctions. The severity of this sentence has been
discussed from past to present. In Islamic Criminal Law, penalties were mostly implemented as physical pu-
nishments. In the Modern Criminal Law, physical punishment was replaced by fines imposed by liberty. The
Islamic Criminal Law has prevented the arbitrary application of the penalties by introducing the principles
of personalism, lawfulness and in dubio pro reo in the penalties. Islamic law, while determining the elements
of the crime, looked for the condition of certainty, without doubt. The Islamic Criminal Law was based on
evidence of confession and witnessing as evidence of theft crime. In the testimony which is the proof of the
theft crime, the statements of at least two judicious men who will not be suspected are taken as basis in the
acceptance of the witness. The proof of cognisances, which is another means of proof, is that the thief con-
fesses his guilt without being under any pressure by his free will. If the person later returns from confessing
or declares that he is under pressure, he loses his judgment. The crime of theft in the Islamic Criminal Law
is defined as: A person with a criminal capacity shall take a certain amount of possessions from a protected
place. In this study, in the light of the explanations of the Quran and hadiths, four large sectarian imams, the
definition of crime, the nature of the crime, the elements of the crime, the amount of the stolen property, the
prosecution of the theft crime and the crime against the theft crime were examined.

Keywords : Theft, Cognisance, Witness
Study Field : The History of Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Public International Law, o.unlu@ybu.edu.tr
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NUKLEER ISLETME SAHIBININ HUKUKi SORUMLULUGU
80. Carsamba Semineri / 03 Haziran 2015
Ars. Gor. Bilal TOPRAK!

Niikleer enerji diger enerji tiirlerine kiyasla daha verimli olarak kullanilabilmektedir. Dogal kaynak-
larmn tiiketimi ve artan enerji ihtiyact da disiiniildigiinde giiniimiiz diinyasinin vazgecilmezlerinden biri
haline gelmistir. Yapilan uluslararas: antlagmalar ile olas1 kaza senaryolari i¢cin hukuki ¢6ztimler tiretilmistir.
Uluslararas: standartlarla belirlenen giivenlik 6nlemlerine uyuldugu ve kontroller yapildig: takdirde kaza-
larin 6niine gegilebilir. Ancak olasi kaza senaryolarinda ise ilgililerin hangi kurallarla sorumlu tutulacag:
sorunu karsimiza ¢ikar. Uluslararas: antlasmalarla sorumluluk icin hitkiimler belirlenmis olsa da, bu antlas-
malara taraf olup olmamak ve genel kuralla diizenlenme gibi problemler karsimiza ¢tkmaktadir.

Niikleer santral isletenin hukuki sorumlulugu konusunda Paris ve Viyana s6zlesmeleri diizenlenmistir.
Paris Sozlesmesinde ve Viyana Sézlesmesinde, niikleer santral isletenin sorumlulugunun hukuki niteligi
“kusursuz sorumluluk” olarak belirlenmistir. Tiirk Hukukunda ntikleer santral isletenin ve niikleer madde
tagtyanin sorumlulugu 5710 sayili Kanunun 5. maddesi uyarinca Paris S6zlesmesi ve ek sozlesmeleri geregi
tehlike sorumlulugu olarak kabul edilmistir. Bu sebepten 6tiirii Tiirk Hukukunda tehlike sorumlulugu 6zel
kanunlar araciligiyla diizenlenmeye ¢aligilmistir. 6098 sayili Tiirk Borglar Kanunu'nun 71. maddesinde teh-
like sorumlulugu hakkinda genel kural diizenlenmistir. 6098 sayili Tiirk Borglar Kanununun yiirtirliige gir-
mesi ile tehlike sorumlulugu konusunda genel nitelikte kural ve bunun yaninda 6zel nitelikli diizenlenmis
kanunlarin var oldugu karma bir sistem olugsmustur. Siiphesiz ki niikleer santraller igletenin sorumluluguna
gidilmesi gereken bir durum ortaya ¢ikmasi halinde Paris S6zlesmesi hiikiimleri uygulanacaktir. Ulkemizde
bu alanda 6zel diizenlemelerin yapilmasi gerekmektedir.

Anahtar Kelimeler: Niikleer Isletme, hukuki sorumluluk, tehlike sorumlulugu

Calisma Alani: Medeni Hukuk

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi, Is ve Sosyal Giivenlik Hukuku Anabilim Dali, btoprak@ybu.edu.tr
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LEGAL LIABILITY OF THE NUCLEAR POWER PLANT OWNER
80th Wednesday Seminar / June 03, 2015

Res. Assist. Bilal TOPRAK?

Nuclear energy can be used more efficiently than other energy types. Considering the consumption of
natural resources and increasing energy needs, it has become an indispensable part of today’s world. With
international agreements, legal solutions have been produced for possible accident scenarios. Accidents can
be prevented if the safety measures specified in international standards are followed and checks are perfor-
med. However, in the case of possible accident scenarios, the question of which rules will be held responsible
for the concerned ones. Although there are provisions for responsibility under international treaties, we face
problems such as being a party of these treaties and regulating by general rule.

Paris and Vienna Conventions were arranged on the legal responsibility of the nuclear power plant
owner. In the Paris Convention and the Vienna Convention, the legal nature of the responsibility of the nuc-
lear power plant operator is set as the strict liability. In Turkish Law, the responsibility of the nuclear power
plant operator and the carrier of the nuclear material has been accepted as the absolute liability under the
Paris Convention and its additional agreements according to Article 5 of the Law no 5710. For this reason,
in Turkish law, absolute liability is tried to be regulated by special laws. Article 71 of the Turkish Code of
Obligations No. 6098 provides a general rule about the absolute liability. With the entry in force of the Tur-
kish Code of Obligations No. 6098, there has been a mixed system in which there is a general rule about the
absolute liability and also the special legislation regulated by law. Undoubtedly, in the case of a situation in
which nuclear power plants owner have to be responsible, the clauses of the Paris Convention shall apply.
Special arrangements should be prepared in this field in our country.

Keywords: Nuclear Power Plant, Legal Liability, Absolute Liability
Field of Study: Civil Law

2 Ankara Yildinm Beyazit University Faculty of Law, Department of Labor and Social Security Law, btoprak@ybu.edu.tr
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ULUSLARARASI VERGI UYUSMAZLIKLARININ
GCOZUMUNDE TAHKIM

81. Carsamba Semineri / 17 Haziran 2015
Ars. Gor. Ali Osman ARSLAN!

2014-2015 egitim-6gretim déneminin seksenbirinci Carsamba Semineri etkinligi kapsaminda “Ulusla-
rarast Vergi Uyusmazliklarinin Coztimiinde Tahkim” konulu sunum, Ars. Gor. Ali Osman ARSLAN tarafin-
dan gerceklestirilmistir. Sunumun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

ARBITRATION IN RESOLUTION INTERNATIONAL TAX DISPUTES
81st Wednesday Seminar / June 17, 2015

Res. Assist. Ali Osman ARSLAN

At the 81st Wednesday Seminar, Res. Assist. Ali Osman ARSLAN, made a presentation titled as “Ar-
bitration in Resolution International Tax Disputes”. After the presentation, the session has been ended with
the question - answer section.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Mali Hukuk Anabilim Dali Arastirma Gérevlisi
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II. ABDULHAMID DONEMINDE BASIN OZGURLUGU

82. Carsamba Semineri / 30 Eyliil 2015

Ars. Gor. Abdullah Vefa KARATAS!

Hukuk tarihi ilkeleri nazara alinarak gerceklestirilen bu seminerde, II. Abdiilhamid déneminde basin
ozgiirliigl incelenmistir. Caligmada, donemin gazete, dergi ve kitaplarindan ve o devirde yapilan mevzuat
diizenlenmelerinden yararlanilmigtir. Kendi déneminin 6zellikleri géz 6niinde tutularak ve anakronizme
diiymeden yer yer glinimiiz ile karsilastirmalar yapilarak ortaya konan ¢alisma, konuyu hukuki bir bakis
acistyla ele almak suretiyle farklilik arz etmektedir. Sunum planinda ilk olarak Osmanli Devletinin Tanzi-
mat sonrast hukukuna iligkin genel bilgiler verilmis, daha sonra II. Abdiilhamid déneminin 6ncesi ve sonra-
sinda yapilan mevzuat diizenlemeleri incelenmis ve nihayet basin 6zgiirligiiniin uygulamadaki gériintimi
tizerinde durulmustur. Tanzimat sonrasi, Osmanli Hukuku agisindan yerli ve iktibas edilen kanunlarin bir
arada bulundugu ve bu nedenle mevzuat karmasasinin yasandig: bir donem olmusgtur. Osmanli Devletinin
ise basin ve basin hiirriyetine yonelik olusturdugu gelenek, izin sistemi tizerinden kurulmustur. Basin faa-
liyetleri i¢in 6n goriilen izin sarti, II. Abdiilhamid doneminden 6nce siiregelen ve bu dénemde de devam
eden bir igtihat haline gelmistir. II. Abdiilhamid déneminde basin organlarinin kurulmasi ve gelistirilmesi
desteklenmis, yayin faaliyetlerinin yapilmasina miisaade edilmistir. Nitekim bu dénemde yaymcilik faali-
yetlerinin artmast ve ¢esitlenmesi, basin hiirriyeti acisindan olumlu gelismelerdir. Ancak cesitli nedenlerden
dolay1 uygulamada basin 6zgiirligiine sinirlamalar getirilmis ve gazete, dergi, kitap gibi yayinlarin kontro-
liinii ve denetimini yapan memurlarin diizensiz, keyfi ve maksadi agan tutumlari basin hiirriyetini olumsuz
etkilemistir.

Anahtar Kelimeler: Osmanl Hukuku, II. Abdiilhamid, basin 6zgiirliigii

Calisma Alani: Hukuk tarihi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Hukuk Tarihi Anabilim Dali, akaratas@ybu.edu.tr
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PRESS FREEDOM DURING THE REIGN OF ABDULHAMID II
82th Wednesday Seminar / September 30, 2015

Res. Assist. Abdullah Vefa KARATAS?

In this seminar, press law at the period of Abdulhamid IT was investigated by taking into consideration
the history of law principles. Newspapers, magazines, books, and legislations made in that period contri-
buted the whole part of the thesis. The study was confessed by considering the characteristics of its period
and comparisons with the present, and some results were obtained by a legal viewpoint. In the presentation
plan, firstly, general information was given about the law of the Ottoman Empire after Tanzimat, then the
legislative arrangements made before and after Abdulhamid II period were examined and finally the situa-
tion of press freedom was analyzed in practice. The period, which was after Tanzimat, was which national
and adaptation laws were coexist in terms of Ottoman Law, and for this reason, there was a legistlation
complexity. The tradition of the Ottoman State towards the freedom of the press and the press was based on
the authorization system. The preliminary permission conditions for press activities became an ongoing and
continuing view before the period of Abdulhamid II. The establishment and development of press organs
during the period of Abdulhamid II were supported and publishing activities were permitted. As a matter of
fact, the increase and diversification of publishing activities in this period were favorable developments in
terms of press freedom. However, due to various reasons, restrictions had been imposed on press freedom
in practice and the irregular, arbitrary and excess attitudes of the officials who controlled the publications
such as newspapers, magazines and books negatively affected press freedom.

Keywords: Ottoman law, II. Abdulhamid, freedom of the press
Field of Study: History of law

2 Ankara Yildinm Beyazit University Faculty of Law History of Law Department, akaratas@ybu.edu.tr
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ICSID TAHKIMI ACISINDAN YATIRIM KAVRAMI VE SABA
FAKES DAVASI

83. Carsamba Semineri / 7 Ekim 2015
Ars. Gor. Biset Sena GUNES!

Diinya ekonomisinin ve kiiresellesme hareketlerinin artmasi yabanci yatirimlarin ve bu alanda ¢ikan
uyusmazliklarin da artmasina yol agmistir. Bu uyusmazliklarin ¢6ztimii i¢in en ¢ok kullanilan yontemlerden
bir tanesi Devletler ve Diger Devletlerin Vatandaslar1 Arasindaki Yatirim Uyusmazliklarinin Céztimlenmesi
Hakkinda Konvansiyon (ICSID) uyarinca yiiriitiilen tahkimdir. Ancak ICSID tahkiminin kullanilabilmesi
i¢in uyusmazligin Konvansiyon uyarinca kurulan Merkezin yargi yetkisine girmesi gerekmektedir. Konvan-
siyonun 25. Maddesi uyarinca, Merkezin uyusmazlik tizerinde yarg yetkisine sahip olabilmesi i¢in taraflar
arasinda bir yatirim uyusmazligi s6z konusu olmalidir. Ancak yatirim kavrami Konvansiyonda tanimlan-
mamistir. Bu nedenle uygulamada nelerin yatirim olarak kabul edilebilecegi tartismalidir. Konuya iliskin
olarak hakem heyetlerinin de zaman igerisinde farkli kararlar verdikleri gorillmektedir. Bu Carsamba se-
mineri kapsaminda ICSID tahkimi a¢isindan yatirim kavrami ve bu kavram agisindan énemli bir dava olan
Saba Fakes v. Tiirkiye davast ele alinmistir. Sunum kapsaminda dncelikle ICSID Konvansiyonunun tarihgesi
ve genel olarak ICSID tahkimi incelenmistir. Takip eden béliimde sirasiyla 25. Madde kapsaminda ICSID
tahkimi bakimindan yetki ve yatirim kavramlar1 tizerinde durulmustur. Son béliimde ise yatirim kavrami
anlayisinin uygulamada zaman igerisindeki degisimine iliskin bazi davalar ve bu agidan 6nemli bir dava
olan Saba Fakes v. Tiirkiye davasi ele alinmigtir.

Anahtar Kelimeler: ICSID tahkimi, yatirim kavrami, ICSID Konvansiyonu agisindan yetki.

Calisma Alani: Milletleraras1 Ozel Hukuk.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk Anabilim Dali, bsgunes@ybu.edu.tr
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THE CONCEPT OF INVESTMENT IN ICSID ARBITRATION
AND SABA FAKES CASE

83th Wednesday Seminar / October 7, 2015

Ars. Gor. Biset Sena GUNES?

The growth of the global economy and globalisation movements has also led to an increase in fore-
ign investments and disputes in this field. One of the most common dispute resolution methods for such
disputes is the arbitration in accordance with the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID). However, in order to use the ICSID arbitration, the
dispute shall fall within the jurisdiction of the Centre established by the Convention. Pursuant to Article
25 of the Convention, there should be an investment dispute between the parties in order for the Centre to
have jurisdiction over the dispute. Nevertheless, the concept of investment is not defined in the Convention.
Therefore, the question of what could be considered as an investment is contentious in practice. It is evident
that arbitral tribunals also rendered divergent awards on the subject throughout the time. In this Wednesday
seminar, the concept of investment in ICSID arbitration and the case of Saba Fakes v. Turkey were discussed.
Within the scope of the presentation, initially, the history of the ICSID Convention and the ICSID arbit-
ration, in general, were examined. In the following section, respectively, the concepts of jurisdiction and
investment in the scope of Article 25 were analysed. In the last section, certain cases related to the changing
concept of investment throughout the time and, in this respect, Saba Fakes v. Turkey case were discussed.

Keywords: ICSID arbitration, the concept of investment, jurisdiction within the scope of ICSID Con-

vention.

Field of Research: Private International Law.

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Private International Law, bsgunes@ybu.edu.tr
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VERGI TESVIKLERININ EKONOMI UZERINDEKI ETKIiSi
84. Carsamba Semineri / 14 Ekim 2015

Ars. Gor. Ali Osman ARSLAN!

2015-2016 egitim-6gretim doneminin seksendordiinci Carsamba Semineri etkinligi kapsaminda
“Vergi Tegviklerinin Ekonomi Uzerindeki Etkisi” konulu sunum, Ars. Gér. Ali Osman ARSLAN tarafindan
gerceklestirilmistir. Sunumun ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

THE EFFECT OF TAX INCENTIVES ON THE ECONOMY
84th Wednesday Seminar / October 14, 2015

Res. Assist. Ali Osman ARSLAN

At the 84th Wednesday Seminar, Res. Assist. Ali Osman ARSLAN, made a presentation titled as “The

Effect of Tax Incentives on the Economy”. After the presentation, the session has been ended with the ques-

tion - answer section.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi, Mali Hukuk Anabilim Dali Arastirma Gorevlisi
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IMAR PLANI DEGISIKLIKLERININ VE IPTALININ DEVAM EDEN
INSAATLARA ETKIiSI

85. Carsamba Semineri/ 21.10.2015
Ars. Gor. Alkim AKTAS'

Bu ¢arsamba seminerinde, idare tarafindan imar planlarinda yapilan degisiklik ve imar plani iptalinin
hali hazirda devam eden ingaatlara etkisi degerlendirilmeye ¢alisilmistir. Planlarda yapilan degisikliklerin
etkisi, idare hukuku alanindaki kazanilmis haklar konusunun imar hukukundaki gértinimii olarak karsi-
miza ¢ikmaktadir. Sunumun ilk kisminda, imar planlarinin tanimi ve hukuki niteligi agiklanmigtir. Daha
sonra ise, imar planlarinda degisiklik yapilmasi, imar planlari degisikliklerine kars1 yapilan ingaatlarinin
korunmasi sartlarina yer verilmis ve planlarin degistirilmesi ve kaldirilmasinin devam eden insaatlara etkisi
degerlendirilmistir. Son olarak ise, planlarin idare tarafindan geri alinmasinin ve iptal edilmesinin ruhsatlar
tizerindeki etkisi tartisilmis ve yapi ruhsatinin iptali konusu degerlendirilmistir.

Imar hukukunda kazanilmig haklarin temel amaci, degisiklik yapilan imar planlari karsisinda kisilerin
ruhsata uygun olarak insa ettigi yapilarinin korunmasidir. Ancak imar alanindaki diizenlemelerde kaza-
nilmig hakkin kesin sinirinin ¢izilmemesi ve kesin taniminin bulunmamas, idarenin yapilan degisiklikler
karsisinda kisilerin ruhsatlarini geri alma yetkisini kuvvetlendirmektedir. Bu sebeplerden dolay: yarg: or-
ganlarindan, kisilerin elde edilmis haklar1 ve idarenin islemleri arasinda denge kurmasi beklenmektedir.
Imar planlari, ihtiyaca cevap vermemesi durumunda degisikliklere tabi tutulabilmektedir. Belirtmek gerekir
ki, imar planlari, idarenin diizenleyici islemleri arasinda kabul edilmektedir. Bu yiizden de, bir imar plani-
nin tek bagina kazanilmis hak dogurmasi miimkiin degildir. Ancak yapilan plan degisiklikleri karsisinda bir
yapinin korunmasi da belli sartlar altinda mtimkiindiir. Bu sartlardan ilki, yap1 ruhsatinin alinmig olmasidur.
Yap1 ruhsatinin alinmasi tek basina yeterli olmayip, kisinin ruhsat tarihinden itibaren iki yil i¢cinde yapiya
baslamasi gerekmektedir. Bu durumda degisiklik anina kadar tamamlanan kisim kazanilmis hak olustura-
caktir Imar Kanunu'na degisiklikler ve diger haller kargisinda yapilarin korunmast igin gerekli nesnel sartla-
rin getirilmesi, idare ile kisilerin menfaatleri arasindaki dengenin kurulmasini saglayacaktir.

Anahtar Kelimeler: Imar Plani, Yap1 Ruhsati, Kazanilmig Hak

Caligma Alani: Imar Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali, alkimaktas@ybu.edu.tr
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EFFECTS OF ZONING PLAN CHANGES AND CANCELLATION ON
ONGOING CONSTRUCTION

85th Wednesday Seminar / October 21, 2015

Res. Assist. Alkim AKTAS?

In this Wednesday seminar evaluated the changes in the zoning plans and the effect of the zoning plan
cancellation on the ongoing construction. The impact of the amendments to the plans appears as the effect
of acquired rights in administrative law in the zoning law. In the first part of the presentation, the definition
and legal character of the zoning plans are explained. Subsequently, amendments to the zoning plans were
evaluated and the conditions for the protection of construction against changes in development plans were
evaluated. In addition, the impact of the amendment and removal of plans on the ongoing constructions
was evaluated. Finally, the effect of the withdrawal and cancellation of the plans by the administration on
the licenses has been discussed and the issue of cancellation of the construction license has been evaluated.
The main aim of the vested rights in zoning law is to protect the structures that people have constructed in
accordance with the previously acquired license in the face of the zoning plans. However, the fact that the
final limit of the acquired right is not drawn in the regulations in the zoning area and the lack of a precise
definition strengthens the withdrawal of the licenses of the persons by the administration. For these reasons,
it is expected that the judiciary will balance the vested rights of the individuals and the acts of the administ-
ration. Zoning plans can be changed if they do not respond to the need. It should be noted that zoning plans
are among the regulatory acts of the administration. Therefore, it is not possible for a zoning plan to create
a vested right alone. Protection of a structure against the changes in plans is also possible under certain
conditions. The first of these conditions is that the building license has been obtained. It is not sufficient to
obtain the construction license. The person has to start the construction within two years from the date of
the license. In this case, the part completed until the moment of change will create the vested rights. In the
zoning law, the regulation of the objective conditions for the protection of the structures in the face of chan-
ges and other conditions will ensure the balance between administration and the persons.

Keywords: Zoning Plan, Building License, Vested Rights

Field of Study: Zoning Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Administrative Law,alkimaktas@ybu.edu.tr
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ISIMSIZ SOZLESME ORNEGI OLARAK KAPICILIK SOZLESMESi
86. Carsamba Semineri / 04 Kasim 2015
Ars. Gor. Bilal TOPRAK!

Sézlesme 6zgiirliigii prensibi neticesinde her gegen giin yeni bir sézlesme tiirii hukuk alemine girmek-
tedir. Kanun koyucunun, bu sézlesme tiirlerinin her biri i¢in tek tek kanuni diizenleme yapmasi diistinii-
lemez. Hal boyle olunca bazi sozlesme tipleri kendine Tiirk Bor¢lar Kanunu'nda yer bulabilirken, bazilar:
hakkinda ise herhangi bir diizenleme bulunmamaktadir. Kanunda asli edim yiikiimliliikleri ve esash un-
surlar1 belirlenmis sézlesmeler, isimli sozlesmeler olarak adlandirilir. Bu sézlesmelerin disinda sozlesme
ozglirligli prensibinin ve toplumsal ihtiyaclarin bir sonucu olarak ortaya ¢ikan diger sozlesmeler ise isimsiz
sozlesmeler olarak nitelendirilebilir.

Kapicilik sozlesmesi artan konut ihtiyacinin sonucunda ortaya ¢ikmus bir sozlesme tipidir. Kapicilik
sozlesmesi kanunda diizenlenmemis bir isimsiz sozlesmedir. Kapicilarin is gérme, emir ve talimatlara uyma
ve dzen ve sadakat borcuna uyma yiikiimliilitkleri bulunmaktadur. Igverenler ise kapicilara iicret deme, esit
davranma ve onlar1 koruma ytikiimliiligi altina girmislerdir. Bunun disinda kapicrya konut tahsis edilmesi
gereken durumlarda bulunmaktadir. Bu husus isverene getirilmis bir ek yiikiimliilik olarak degerlendiri-
lebilir. Kapicinin alacag ticret, asgari licretten daha az olacak sekilde belirlenemez. Kapicilar sendikalara
tiye olabilir. Bu tiyeligin getirecegi haklardan faydalanabilirler. Ancak bir kapici tek basina caligiyorsa grev
yapmasi yasaktir.

Kapicilik sozlesmesi, hizmet sozlesmesini sona erdiren sebeplerden birinin varlig1 halinde sona erer.
Sartlar1 saglamalari halinde kapicilara kidem tazminati 6demesi yapilir. Kapicilar 5510 sayili kanunun kap-
samina girmektedirler. Bu kanundan dogan biitiin haklar1 agisindan, kat malikleri miiteselsil sorumludurlar.

Anahtar Kelimeler: Kapici, Isimsiz Sézlesme, s Hukuku

Caligma Alani: s Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi, Is ve Sosyal Giivenlik Hukuku Anabilim Dali, btoprak@ybu.edu.tr
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AS AN EXAMPLE OF INNOMINATE CONTRACT
DOORMAN CONTRACT

86th Wednesday Seminar / November 04, 2015

Res. Assist. Bilal TOPRAK?

As a result of the principle of freedom of contract, a new type of contract is entering into the law
systems. It is unthinkable for the legislator to make individual legal arrangements for each of these types
of contracts. As such, some types of contracts can be included in the Turkish Code of Obligations, while
some of them do not have any regulations. Contracts whose primary obligations and essential elements are
determined in the law are nominate contracts. In addition to these conventions, the principle of freedom
of contract and other contracts that arise because of social needs can be described as innominate contracts.

The doorman contract is a type of contract that has emerged because of increased housing need. The
doorman contract is an unnamed contract which is not regulated by law. Doorman have the obligation to
comply with duty, obey and follow the instructions and to obey the duty of care and loyalty. Employers are
obliged to pay wages to the doorman, to treat them equally and to protect them. There are also cases where
housing should be allocated for the doorman. This may be considered as an additional liability to the emp-

loyer.

The fee to be paid for the doorman cannot be determined to be less than the minimum wage. The
doorman can be a member of the unions. They can benefit from the rights of membership. However, if the
doorman works alone, it is forbidden to strike for him.

The doorman contract ends in the presence of one of the reasons that terminates the contract of emp-
loyment. In case they satisfy the conditions, they earn the severance pay. The doorman is covered by the law
no. 5510. In terms of all rights arising from this law, property owners are jointly liable.

Keywords: Doorman, Innominate Contract, Labor Law

Field of Study: Labor Law

2 Ankara Yildinm Beyazit University Faculty of Law, Department of Labor and Social Security Law, btoprak@ybu.edu.tr
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TOPLUMSAL CINSIYET TEMELLI SIDDET VE ORNEK KARARLAR
87. Carsamba Semineri/ 01 Kasim 2015
Ars. Gor. E. Feyza TIRYAKIOGLU'

Bu Carsamba seminerinde toplumsal cinsiyet temelli siddet sorunu ele alinacaktir. Toplumsal cinsiyet
toplumsal, kiiltiirel, ideolojik, dini vb. pek ¢ok unsurdan etkilenerek, kadin ve erkegi cesitli davranis, diigiin-
ce, rol, nitelik gibi daha 6nceden belirlenmis kaliplar i¢ine sokar. Toplumsal cinsiyet algis1 toplumda kadin
ve erkegin esit olarak goriilmemesine neden olur ve tam da bu nedenle siddeti mesrulastirir. Kadina karst
siddet uygulanmaya devam ettigi siirece de kadin ve erkek arasindaki esitsizlik var olmaya devam etmekte,
kadinin ikincil konumu gticlenmektedir. Gergekten de her bir 6zel siddet bicimi ayr1 ayr1 ele alindiginda da
bu siddet bi¢imlerinin meydana gelmesinin temelinde kadin ve erkege giydirilen bu kaliplarin ve kadinlarin
ikincil konumunun yattig1 kolayca fark edilecektir. Kadin kocasina itaat etmedigi igin déviilebilmekte, ev-
lilik 6ncesi cinsel iligkiye girmesi veya kendi tercih ettigi bir kisiyle evlenmesi halinde namus cinayetlerine
kurban gitmekte, cinsel yasaminin kontrol edilebilmesi igin siinnet edilebilmekte, cinsel bir obje olarak go-
riildiigii i¢in cinsel somiirii amagl insan ticaretinin magduru olabilmekte, kiz ¢ocuklar: aile ekonomisinin
iyilestirilebilmesi i¢in evlendirilebilmekte, kocasindan giddet géren bir kadinin bu siddete katlanmas: gerek-
tigi, bu durumun normal oldugu diistiniilebilmektedir.

Toplumsal cinsiyetin, kadina kars: siddetin gerceklesmesindeki bu biiyiik etkisini taniyan uluslararasi
insan haklar1 hukukunda kadina kars: siddet “toplumsal cinsiyet temelli siddet” olarak formiile edilmek-
tedir. Calisma kapsaminda toplumsal cinsiyet olgusunun hem karara konu olan olaylarda hem de ulusal
mahkemelerin yaklagiminda belirgin olarak gozlemlenebildigi Opuz v. Tiirkiye (ATHM karar1) ve R.B.P v.
Filipinler (Kadinlara Kars1 Her Bicimiyle Ayrimciligin Ortadan Kaldirilmas: Komitesinin karar1) kararlar:
incelenecektir.

Anahtar Kelimeler: Kadina kars: siddet, toplumsal cinsiyet

Calisma Alani: insan Haklar1

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dal, eftiryakioglu@ybu.edu.tr
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GENDER BASED VIOLENCE
87th Wednesday Seminar / 01 November 2015

Res. Assist. E. Feyza TIRYAKIOGLU

In this Wednesday Seminar the problem of gender based violence will be discussed. Gender can be
described as social constructed definition of women and man. Gender is determined by the conception
of tasks, functions and roles attributed to women and men in society and in public and private life. As a
consequence of gender perception, women and men are seen as unequal and this understanding leads to
legitimization of the violence. As both cause and result of this, violence against women helps the existence
of inequality between man and women, and the secondary position of women in the society strengthens.
When different types of violence against women is analyzed it can be clearly seen that gender and secondary
position of women are the real reason behind the justification of the violence practices.

Both International and regional human rights systems tackle gender-based violence, frame gender-ba-
sed violence and violence against women as a gendered act which is a violation of human rights and a form
of discrimination against women. In the scope of this study two different case in which gender based attitu-
des and practices of both private individuals and public agents can be observed will be analyzed. Relevant
cases belong to ECHR (Opuz v. Turkey) and The Committee on the Elimination of Discrimination against
Women (R.B.P v. Philippines).

Keywords: Violence against women, gender, human rights treaty.
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ALMANYA’DA AVUKATLIK MESLEGI
88. Carsamba Semineri / 18 Kasim 2015

Av. Seydi KOPARAN!

2015-2016 egitim-6gretim déneminin seksensekizinci Carsamba Semineri etkinligi kapsaminda “Al-
manyada Avukatlik Meslegi” konulu sunum, Av. Seydi KOPARAN tarafindan ger¢eklestirilmigtir. Sunumun
ardindan oturum, soru - cevap boliimiiyle sona erdirilmistir.

ATTORNEYSHIP PROFESSION IN THE GERMANY
88th Wednesday Seminar / October 14, 2015

Att. Seydi KOPARAN

At the 88th Wednesday Seminar, Att. Av. Seydi KOPARAN, made a presentation titled as “Attorneyship
Profession in the Germany”. After the presentation, the session has been ended with the question - answer
section.

1 K&In Barosu

258






Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

BATI KULTURU EKSENLI BiR KURAM OLARAK
INSAN HAKLARI TEORISi!

89. Carsamba Semineri / 25 Kasim 2015

Ars. Gor. Emre BERBER?

Bugiin insan haklar1 hukuki niteligini agarak tim diinya ¢apinda ahlaki bir kuram olarak boy goster-
meye baglamistir. Diinyanin her yerinde insanlar, insan haklarini devletleri, bireyleri, toplumlar1 ve top-
lumsal kurallar1 degerlendirmek igin bir kriter olarak algilamaya baglamistir. Insan haklari bu pozisyonunu
evrensel ve notr oldugu iddiasina borgludur. Ote yandan, insan haklar1 sonugta Bati kaynaklidir ve i¢inden
ciktig1 kiiltiirle baglarini siirdiirmektedir.

Insan haklarinin kendisiyle irtibatli oldugu Bat1 kiiltiirii duragan bir goriiniim tasgtmamaktadir. Avru-
pada meydana gelen ve bugiin modernlesme olarak adlandirdigimiz tarihsel ve toplumsal stire¢ haklarin
sekillenmesinde en ¢ok etki sahibi olan tarihsel agamay1 temsil etmektedir. Modernlesmeyle birlikte, Avru-
pada tanr1 merkezci bir diinya goriisii terk edilerek hiimanizm yayginlik kazanmistir. Insan haklar1 pek ¢ok
acidan hiimanist bir karakter tasimaktadir.

Hiimanizm ¢ergevesinde olusan yeni kiiltiirel diizlem ile insan haklarimin iliskisi Johan Galtung’un
medeniyetleri birbirinden ayirmak i¢in kullanmayi 6nerdigi alt1 unsur yardimiyla agiklanabilir. Bunlar si-
rastyla zaman, mekan ve bilgi algis1 ile insan-doga, insan-insan ve insan-Tanr1 iligkisidir. Biitiin bu unsurlar
cercevesinde yapilacak bir degerlendirme sonucunda, insan haklarinin bir merkez-gevre ve ileri-geri diya-
lektiginin zimni tagtyicist oldugu agiga cikmaktadir. Ote yandan yine haklar tamamen insan merkezlidir ve
insanin dogadaki diger unsurlar tizerindeki egemenligini susarak kabul etmis gibidir. Insan haklari, ayrica,
insanlarin birbirleriyle bir catigma i¢inde oldugu kabuliine dayanmaktadir. insan haklarinin, tarihsel mu-
adillerinin aksine insanlarin 6devleri tizerinden degil haklar: tizerinden kurulmus olmasi bu kabuliin bir
sonucudur.

Anahtar Kelimeler: Insan haklari, hitmanizm, kiiltiirel caligmalar.

Calisma Alani: Hukuk Felsefesi

1 Daha sonra bu seminerde éne siiriilen dusiineler bir kitapta kullanilmistir. Bkz. Berber, Emre, insan Haklarinin Yiiksi, On iki Levha Yayinlari,
istanbul, 2018.

2 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, eberber@ybu.edu.tr

260



Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

HUMAN RIGHTS THEORY AS A WEST CULTURE
SPECIFIC DOCTRINE’

89th Wednesday Seminar / November 25, 2015

Res. Assist. Emre BERBER*

Today, human rights have begun to appear as a moral theory all over the world. Throughout the world,
people have begun to perceive human rights as a criterion for assessing states, individuals, societies and
social rules. Human rights owe this position to the claim of being universal and neutral. On the other hand,
human rights are ultimately based on the West and continue to be tied to the culture in which it comes from.

Western culture, in which human rights are linked to itself, does not have a stable appearance. The his-
torical and social process which we call modernization today, represents the most significant historical stage
in shaping rights. With modernization, humanism became widespread by leaving a god-centered worldview
in Europe. Human rights have a humanist character in many respects.

The relationship between human rights and the new European culture within the framework of hu-
manism can be explained by the six elements that Johan Galtung has proposed to use to differentiate civi-
lizations. These elements are perception of time, space, knowledge and human-nature, human-human and
human-God relationship respectively. As a result of a consideration which regard all these elements, it is
revealed that human rights are a carrier of a center-periphery dialectic. On the other hand, rights are comp-
letely human-centered and seem to have accepted the sovereignty of man over other elements in nature.
Human rights are also based on the recognition that people are in conflict with one another. It is the result
of this acceptance that human rights are based on rights rather than duties, in contrast to their historical
counterparts.

Keywords: Human rights, humanism, cultural studies.

Field of Study: Philosophy of Law

3 Ideas put forward in this seminar were later used in a book, see Berber, Emre, insan Haklarinin Yiikii, On Iki Levha Yayinlari, istanbul, 2018.

4 Ankara Yildinnm Beyazit University Faculty of Law, Philosophy and Sociology of Law, Department of Philosophy and Sociology of Law, eberber@
ybu.edu.tr
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BIRLESMEDE AYRILMA AKCESI
90. Carsamba Semineri / 02.12.2015
Ars. Gor. Fatma Betiil CAKIR CELEBI

Birlesme, ticaret sirketlerinin malvarliklarini tasfiye etmeksizin, kiilli halefiyet yoluyla, malvarliklarini
ve ortaklarini i¢lerinden biri veya yeni kurulan bir sirketin ¢atis1 altinda birlestirmeleridir. Boylece, devrolu-
nan sirketin malvarligi karsiliginda, bir degisim oranina gore devralan sirketin paylari, devrolunan sirketin
ortaklarinca kendiliginden iktisap edilecektir. Zira birlesmede kural, ortaklarin sahip olduklar: haklarin
aynisina birlesmeden sonra da sahip olmalari, diger bir deyisle ortak olma durumunun devamliligidir. Dev-
redilen sirketin ortaklarinin bir degisim oranina gore devralan sirketin paylarini kazanmasi pay sahipliginin
devamlilig1 ilkesi olarak adlandirilir. 6762 sayili Kanunda emredici olarak diizenlenmis olan bu ilkeye 6102
sayili Tiirk Ticaret Kanunu m. 141 ile istisnalar getirilmistir. Bu istisnalardan ilki TTK m. 141/1de diizen-
lenmis ve pay sahiplerine taninmis olan se¢imlik ¢itkma hakkidir. Diger ise ayn: maddenin ikinci fikrasinda
diizenlenmis olan sirketin pay sahibini sirketten ¢ikarma hakkidur.

Sunumun ilk bolimiinde TTK m. 141/1'de diizenlenmis olan ¢tkma hakk: incelenmistir. Bu kapsamda
bu hakkin kimler tarafindan hangi kosullar altinda kullanilabilecegi anlatilmaya ¢alisilmistir. S6z konusu
sartlarin gerceklesmesi halinde, devrolunan sirket ortaklarinin, ¢ikma talebini, birlegsmeyi kabul etmedik-
leri nedenine dayandirmasi yeterli olacaktir. Sunumun ikinci bolimiinde, TTK m.141/2de hiikiim altina
alinmis olan ¢ikarma hakki incelenmistir. Bu dogrultuda, mutlak hak niteliginde olan miilkiyet hakkinin
istisnalarindan biri oldugu diistiniilen ¢ikarma hakkinin sinirlari tespit edilmeye ¢alisiimistir. Sunumun son
boliimiinde ise 6denmesi gereken ayrilma akgesinin hesaplanmasina iliskin esaslara yer verilmistir.

Anahtar Kelimeler: Birlesmede Cikma, Birlesmede Cikarma, Ayrilma Akgesi.

Calisma Alant: Ticaret Hukuku.

1 Ankara Yildinm Beyazit Universitesi Ticaret Hukuku Anabilim Dali Arastirma Gérevlisi, betulcakir67@gmail.com.
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COMPENSATION PAYMENT IN MERGER
90. Wednesday Seminar / 02.12.2015

Res. Asssit. Fatma Betiil CAKIR CELEBI>

A merger is the combination of the assets and partners of corporations by the means of universal
succession and without purging their assets under one among the corporations or a newly founded corpo-
ration. This way, in exchange for the acquired corporation’s assets, the shares of the acquiring corporation
will be acquired by the partners of the acquired corporation based on an exchange rate. That is, the rule in a
merger is that the partners enjoy the same rights after the merger as those before the merger, or in other wor-
ds, the continuity of the state of being a partner. Acquisition of the shares of the acquiring corporation by the
partners of the acquired corporation based on an exchange rate is known as the principle of the continuity
of share ownership. Upon this principle, which was set as mandatory in the Law No. 6762, exceptions were
set forth with the Art. 141 of the Turkish Commercial Code (T'TK) No. 6102. The first of these exceptions is
the right to leave by choice which is regulated by the Art. 141/1 of TTK and given to shareholders. Another
is the right of the corporation to remove the shareholder from the corporation that is included in the second
clause of the same article.

The first part of the presentation investigated the right to leave that is regulated in the Art. 141/1 of
TTK. In this context, it was aimed to explain by whom and under which conditions this right may be used.
In the case that such conditions are met, it will be sufficient for the partners of the acquired corporation
to base their demand for leaving on the reason that they do not accept the merger. The second part of the
presentation examined the right to remove ensured by the Art. 141/2 of TTK. In this context, it was aimed
to determine the limits of the right to remove, which is considered to be one of the exceptions of the right to
property, which is an absolute right. The last party of the presentation included the fundamentals of calcu-
lating the compensation payment that has to be made.

Keywords: the right to leave in merger, the right to remove in merger, compensation payment.

Field of Study: Commercial Law.

2 Ankara Yildirim Beyazit Universitesi Ticaret Hukuku Anabilim Dali Arastirma Gérevlisi, betulcakir67@gmail.com.
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CISG (MILLETLERARASI MENKUL MAL SATIM SOZLESMELERI HAK-
KINDA BM ANTLASMASI)’IN YER BAKIMINDAN UYGULAMA ALANI

91. Carsamba Semineri / 9 Aralik 2015
Ars. Gor. Halil Alperen ISIK!

Milletlerarasi Taginir Mal Satim Sozlesmelerine Iliskin Birlesmis Milletler Sézlesmesi (CISG), uygula-
mada bilinen adiyla Viyana Satim Sozlesmesi, milletleraras: taginir mal satimi hakkinda yeknesak hukuku
olusturur. Birlesmis Milletler Milletlerarasi Ticaret Komisyonu (UNCITRAL) tarafindan taslag: olusturulan
bu Sézlesme, 10 Nisan 1980 tarihinde Viyana Konferansinda oybirligi ile kabul edilmistir. Su anda, seksen
tilke Sozlesmeyi onaylamis, onamis veya Sozlesmeye katilmis olup bu Sozlesmeyle milletleraras: satim ilis-
kilerini diizenleyen diinya ¢apinda bir hukuk olmustur. Viyana Satim Sozlesmesinin amaci, uluslararas:
ticaretin hukuki giivenlik ve istikrarini ve uluslararasi dostane iliskilerin gelismesini saglamak, uluslararas:
ticaretin gelismesini tegvik etmektir. Viyana Satim Sozlesmesinin yaklagik seksen tilke tarafindan kabul edil-
mesi ve hatta tilkelerin S6zlesmenin hiikiimlerini kendi i¢ hukuklarina uygulamalari, farkli hukuk sistemleri
acisindan kabul gordiigiinii gostermektedir.

Milletlerarast Mal Satimina ligkin Birlesmis Milletler S6zlesmesi, bir bagka ifadeyle Viyana Satim Soz-
lesmesi, milletleraras: taginir mallarin satimina iliskin sozlesmelerin kurulusu, ifas1 ve sona ermesi ile ilgili
hiikiimler icermektedir. Hem milletlerarasi satimlarda meydana gelen artis hem Tiirkiye'nin Sézlesme’ye
taraf olmas1 hem de Sozlesmenin igerdigi hitkiimlerin mahiyeti diisiintildiigiinde, Viyana Satim Sozlesme-
sinin uygulama alanini tespit etmek son derece 6nemlidir.

Viyana Satim Sozlesmesinin uygulama alani Sézlesmede, yer, konu ve zaman bakimindan uygulama
alani olarak diizenlenmistir. Bu seminerde de Sozlesme’nin uygulama alani bu ayrima gore incelenmistir.
Ayrica seminerde, S6zlesmenin yer bakimindan uygulama alaninin belirlenmesi agisindan isyeri, taginir
mal ve satim sozlesmesi kavramlari da degerlendirilmistir.

Anahtar kelimeler: Milletleraras: Satim Hukuku, Viyana Satim Sozlesmesi, Yer Bakimindan Uygula-

Calisma Alanr: Milletleraras: Satim Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk Anabilim Dali, haisik@ybu.edu.tr

266



Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

TERRITORIAL SCOPE OF THE UNITED NATIONS CONVENTION ON
CONTRACTS FOR INTERNATIONAL SALE OF GOODS

91st Wednwsday Seminar / December 09, 2015

Res. Assist. Halil Alperen ISIK?

The United Nations Convention on Contracts for International Sale of Goods (CISG), popularly known
as the Vienna Sales Convention creates a uniform law for the international sale of goods. This Convention,
which was drafted by the United Nations Commission on International Trade Law (UNCITRAL), was adop-
ted unanimously on 10 April 1980 at the Vienna Conference. Currently, 80 States have ratified, approved
or acceded to the Convention which became the worldwide law governing international sales transactions.
The purpose of Vienna Sales Convention is to ensure the development of legal security and stability of inter-
national trade and international friendly relations and to promote the development of international trade.
Adoption of Vienna Sales Convention by approximately 80 countries and the application of the provisions
of the convention in domestic law indicates that the convention is recognised by different legal systems.

The United Nations Convention on Contracts For The International Sale of Goods, in other words,
Vienna Sales Convention contains provisions regarding the establishment, perform and termination of the
contracts related to the international sale of goods. Considering both the increase in international sales, and
Turkey’s being a party to the Convention as well as the nature of the provisions contained in the Convention,
it is extremely important to determine the scope of application of Vienna Sales Convention.

The scope of application of the Vienna Sales Convention was arranged as the scope of application in
terms of location, subject and time in the Convention. In this seminar, as well, the territorial scope of appli-
cation of the Convention was examined according to this distinction. Also in this seminar, terms of place of
business, good and sales contract have been examined.

Keywords: International Sales of Goods, Vienna Sales Convention, Territorial Scope.

Field of Study: International Sales Law

2 Ankara Yildinm Beyazit University, Faculty of Law, Department of Private International Law, haisik@ybu.edu.tr
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ARABULUCULUK
92. Carsamba Semineri / 16 Aralik 2015

Av. Arb. Yakup ERIKEL!

2015-2016 egitim-0gretim doneminin doksanikinci Carsamba Semineri etkinligi kapsaminda “Arabu-
luculuk” konulu sunum, Av. Arb. Yakup ERIKEL tarafindan gercgeklestirilmistir. Sunumun ardindan otu-
rum, soru - cevap boliimiiyle sona erdirilmistir.

MEDIATION
92th Wednesday Seminar / December 16, 2015

Att. Med. Yakup ERIKEL

At the 92th Wednesday Seminar, Att. Med. Yakup ERIKEL, made a presentation titled as “Mediation”.
After the presentation, the session has been ended with the question - answer section.

1 Adalet Bakanligi Arabuluculuk Kurulu Uyesi
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SOSYAL MEDYANIN i$ HUKUKUNA ETKiSI
93. Carsamba Semineri/ 25 Aralik 2015
Ars. Gor. Hatice Hilal TIRITOGLU ERSOY'

Bu garsamba seminerinde sosyal medyanin is hukukuna etkisi konusu ele alinmistir. Sosyal medya, her
gecen giin her birimizin hayatinda daha ¢ok yer etmekte ve daha yaygin hale gelmektedir. Sosyal medya sa-
yesinde bilgiler daha ¢abuk, daha kolay paylasiimakta ve etkilerini daha hizli gostermektedir. Sosyal medya
hayatimizi hem olumlu hem de olumsuz yonde etkileyebilmektedir.

Is s6zlegmesi 4857 sayili Is Kanunu’nun 8. maddesi uyarinca; “bir tarafin (iggi) bagimli olarak is gor-
meyi, diger tarafin (isveren) da iicret demeyi iistlenmesinden olusan sézlesme” olarak tanimlanmistir. Is
iligkisinde taraflar arasinda siki bir bag s6z konusudur ve giiven unsuru biiyiik bir 6nem arz etmektedir.

Sosyal medyanin is hukukuna sirayet etmesi ile birlikte gerek isverenler, gerek isciler ve hatta miiste-
riler bundan etkilenmektedir. Bu baglamda, is¢inin 6zel hayati ve ifade 6zgiirligi ile isverenine kars1 yii-
kiimliiliikleri arasina cizilecek sinirin belirlenmesi bir hayli zor ancak bir o kadar da gereklidir. Is¢i yaptig
paylasimlarda iyi niyeti esas almali, igverenin giivenini sarsacak, sadakat borcuna aykirilik tegkil edecek,
isletmenin ve igverenin itibarini zedeleyecek paylagimlarda bulunmaktan kaginmalidir. Igcinin ifade 6zgiir-
lagii ve 6zel hayatinin korunmasi gerekliligi ile isverenin hakli menfaatleri arasindaki dengenin hakkaniyetli
sekilde korunmasi gerekmektedir.

Sunumumuzda genel olarak kisaca sosyal medya kavramina yer verildikten sonra bunun ise alim, is
iligkisi ve is iliskisi neticelendikten sonraki agamalara yansimasi tizerinde durulmustur. Ardindan Karsilag-
tirmali Hukuktaki ve Tiirk Hukukundaki yasal diizenlemelere deginilmis ve konu ¢esitli yarg kararlarindan
orneklerle incelenmistir.

Anahtar Kelimeler: sosyal medya, 6zel hayat, ifade 6zgtirligii

Caligma Alanu: Is ve Sosyal Giivenlik Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Anabilim Dal, htiritoglu@ybu.edu.tr
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THE EFFECT OF SOCIAL MEDIA ON LABOUR LAW

93th Wednesday Seminar/ 25 December 2015

Res. Assist. Hatice Hilal TIRITOGLU ERSOY?

In this Wednesday seminar, the subject of the effect of social media on labour law was considered.
Social media is a part of our lives and it becomes more widespread each passing day. Information is shared
faster and easier by social media. Social media has both positive and negative effects.

Labour contract is defined as a “contract whereby a party (employee) undertakes to perform work in
a dependent manner and the other party (employer) undertakes to pay a wage” in accordance with Labour
Law No. 4857 article 8. There is a strict relationship between the parties in the employment relationship and

the factor of confidence is very important.

Both employers and employees and even customers are affected from the influence of social media on
the Labour Law. In this context, it is very difficult to determine the border between the employee’s private
life and freedom of expression and employee’s obligations towards the employer. In social media, the emp-
loyee’s sharing must be based on good faith and he must avoid any sharing to abuse the employer’s trust, to
constitute a breach of the obligation of loyalty and to give damage to reputation of the firm and employer.
The delicate balance between the freedom of expression and necessity to protect the private life of the emp-
loyee and the fair advantages of the employer should be protected in a fair way.

General information in our presentation of the concept of social media has given and then, its reflecti-
on on recruitment, employment and post-employment stages have discussed within its legal grounds in the
Comparative Law and Turkish Law with examples from the Court decisions.

Keywords: social media, private life, freedom of expression

Field of Study: Labour and Social Security Law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Labour and Social Security Law, htiritoglu@ybu.edu.tr
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NEFRET SUCLARI

94. Carsamba Semineri / 30 Aralik 2015

Ars. Gor. Ilhan BULUT!

Nefret suglar, bir kisinin temel veya degistirilemez bir 6zelligine karsi 6nyargi ve nefret saiki ile islenen
suglar olarak tanimlanmaktadir. Yaygin olarak nefret suclar1 veya 6nyarg: suglar1 adiyla bilinen bu suglar,
diger suglara gore magdura daha fazla zarar vermekte, hedef grup ve toplum tizerinde de ciddi etkiler gos-
termektedir. Ilk olarak 1970’lerin sonlarinda ABD'de diizenlenen nefret saiki ile islenen suglar, son 30 yilda
Avrupada ve AGIT tilkelerinde biiyiik él¢iide kabul gérmiistiir. Avrupa Birligi, Avrupa Konseyi, AGIT gibi
uluslararas: kuruluglar nefret saiki ile islenen suclarin kapsamina giren konularda cesitli tavsiye kararlar1 ve
direktifler ¢ikarmaktadirlar.

Nefret suglarinda nefret ve dnyargi kavramlarinin nasil anlasilacagi, hangi karakteristik 6zelliklerin
nefret suglar1 kategorisine dahil edilecegi ve hangi temel suglarin nefret saiki ile islendiginde daha fazla
cezalandirilacag gibi temel tartismalar bulunmaktadir. Bu tartismalar neticesinde nefret suglarinin temel
diizenlenis sekilleri ile saikin kapsami ve niteligi acisindan farkli modeller ortaya ¢ikmistir. Bir diger 6nemli
konu olan karakteristik 6zellikler ise diizenlenme sikligina gore evrensel olarak korunan karakteristikler,
siklikla korunan karakteristikler ve nadiren korunan karakteristikler olmak iizere ti¢ kategoriye ayrilmak-
tadir.

Tiirkiyede de nefret suglari son yillarda yaygin olarak tartigilmaya baglanmistir. Bu suglarin yasalagmasi
i¢in sivil toplum kuruluglarinin biiyiik caba sarf ettikleri ve hitkiimetin de bu konuda ciddi adimlar attigim
gormekteyiz. Bu baglamda nefret suglarinin Tiirkiyedeki sosyolojik boyutu, mevzuattaki mevcut durum ve
olas1 bir degisikligin tagimasi gereken niteliklerin tartisilmas: gerekmektedir.

Bu ¢aligmada 6ncelikle nefret sugclart ile ilgili nefret, onyarg: ve saik gibi kavramlar agiklanmis ve temel
tartigmalar ile uluslararas1 hukuktaki boyutu, bu suglarin sug teorisi agisindan durumu ve Tiirkiyede nefret
saiki ile igslenen suclar konular1 incelenmektir.

Anahtar Kelimeler: Nefret suglari, nefret, 5nyarg, saik.

Calisma Alani: Ceza Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, ilhnblt@gmail.com
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HATE CRIMES

94. Wednesday Seminar / December 30, 2015

Res. Assist. ilhan BULUT?

Hate crimes can be defined as “the crimes that committed with a hatred and prejudice against people
for their basic characteristics that cannot be changed”. Commonly known as hate or prejudice, these crimes
harm the victims more than the other crimes and have serious effects on target group and society. Regulated
first in the USA at the end of 1970s, hate crimes have been accepted largely in Europe and AGIT countries
to a great extend for 30 years. International institutions like European Union, European Commission and
AGIT have been launching some instructions and recommendations on hate crimes and issues within that
kind of crimes.

There are some basic arguments in hate crimes such as how to consider “hate” and “prejudice” concep-
ts, what characteristics can be included within hate crimes category and what basic crimes can be punished
more when committed with hate motivation. As a result of these arguments, it has been found that there are
different models regarding the way those crimes are committed and the scope of their motivation. Another
essential point, characteristics, can be divided into three categories: universally protected characteristics
according to the frequency of committing, frequently protected characteristics and rarely protected chara-
cteristics.

Hate crimes have been discussed largely in Turkey recently. It can be clearly seen that NGOs have
been struggling to legislate them and the government has been making serious regulations for them. In this
context, the sociological dimension of hate crimes in Turkey, the current situation in the legislation and
required qualities in possible changes should be discusseded. In this study, some basis concepts related to
hate crimes like hate, prejudice, motivation have been explained. In addition, fundamental discussions and
the situation of hate crimes in the international law, the situation of these crimes in terms of crime theory,
the themes of hate crimes in Turkey have been studied.

Keywords: Hate crimes, hate, prejudice, motivation.

Field of Study: Criminal Law

2 Ankara Yildirm Beyazit University Faculty of Law Department of Criminal and Criminal Procedure Law, ilhnblt@gmail.com
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ULUSLARARASI HUKUKTA GIDA HAKKI VE MADAYA ORNEGI

95. Carsamba Semineri / 17 Subat 2016

Ars.Gor. Rabia flay PEERZADA'

Gida hakki Ekonomik, Sosyal ve Kiiltiirel Haklara {liskin Uluslararasi Sézlesmede taninan haklardan
biri olup hakkin asgari ¢cekirdegini olusturan agliktan kurtulma hakk: S6zlesmede temel hak olarak nitelen-
dirilen tek haktir. Gida hakkinin korunmasi, silahli ¢atigmalar esnasinda da devam eden bir ytkimlilitk
olarak devletlerin agliktan kurtulma hakkint her tiirlii kogul altinda saglamasini gerekli kilmaktadur. insancil
hukuka iligkin Cenevre Sozlesmeleri ve S6zlesmenin Ek Protokolleri de insanlarin en temel ihtiyaci olan gi-
danin teminine iligkin hiikiimler icermektedir. Ilgili hiikiimlerin bir kism1 ¢atigmanin taraflarinin sivillerin
gida ihtiyaglarini saglamalarini gerekli kilan 6nleyici nitelikte hitkiimler iken, bir kismi ise ¢atigmanin taraf-
larmin bu ihtiyaci karsilayamamalar: durumunda insani yardim gibi mekanizmalarinin devreye girmesini
gerekli kilan hitkiimlerdir. A¢higin sivil halka kars: silah olarak kullanilmasi ise ilgili Ek Protokollerde ya-
saklanmis olup, bu yasak ayni1 zamanda uluslararasi teamiil hukuku kurali olarak da kabul edilmektedir. Su-
riye’nin Madaya sehrinde aglik sivil halka kars: silah olarak kullanilmis, bélgeye ulastirilmak istenen insani
yardimlar ve hayatta kalabilmek i¢in bolgeyi terk etmek isteyen siviller engellenmistir. Madayada yasanan-
lar, insanlarin en temel ihtiyaci olan gidaya iliskin hem uluslararasi insan haklar1 hukuku hem uluslararas:
insancil hukuk kurallarinin ihlaline tipik bir 6rnek teskil etmektedir.

Bu sunumda, gida hakkinin korunmasina iliskin olarak gerek uluslararasi insan haklar1 hukuku ge-
rekse uluslararasi insancil hukuk diizenlemeleri detayli bir sekilde ele alinmigtir. Ayrica, Madayada yasanan
ihlaller karsisinda uluslararas: hukukun hangi mekanizmalar: 6ngordiigii degerlendirilmistir.

Anahtar Kelimeler: Gida hakki, agliktan kurtulma hakks, a¢ligin sivil halka kars: kullanilmas:

Calisma Alant: Milletleraras1 Hukuk

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Milletlerarasi Hukuk Anabilim Dali, ripeerzada@ybu.edu.tr
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THE RIGHT TO FOOD IN INTERNATIONAL LAW
AND THE CASE OF MADAYA

95th Wednesday Seminar / February 17, 2016

Res. Assist. Rabia llay PEERZADA>

The right to food is one of the rights guaranteed by the International Covenant on Economic, Social
and Cultural Rights. The freedom from hunger as a minimum core content of the right to food is the only
right which is called “fundamental right” in the Covenant. The protection of the right to food as a continued
obligation even in the case of armed conflicts requires the realization of the freedom from hunger under all
circumstances. The Geneva Conventions and its Additional Protocols also include provisions that require
the supply of food as a basic human need. While some of the relevant provisions are preventative in nature
requiring the conflicting parties to supply food for civilians, the other relevant provisions require the mecha-
nisms such as humanitarian aid to come into place when the conflicting parties are not able satisfy this need.
The use of starvation as a weapon is prohibited by the relevant Additional Protocols and it is also accepted
as a rule of customary international humanitarian law. In the province of Madaya in Syria, starvation was
used as a weapon against civilians, the humanitarian aid was blocked and the people who tried to escape for
their survival were hindered. Whatever experienced in Madaya is a case in point as a violation of the rules
of both international human rights law and international humanitarian law regarding the protection of food

as a basic human need.

In this presentation, the rules of international human rights law and international humanitarian law on
the protection of the right to food are examined in detail. Furthermore, which mechanisms are provided in
international law for the violations taken place in Madaya were evaluated.

Keywords: Right to food, freedom from hunger, starvation as a weapon against civilians

Field of Study: International Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of International Law, ripeerzada@ybu.edu.tr
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KISISEL VERILERIN KORUNMASI HUKUKUNDA
GUNCEL GELISMELER

96. Carsamba Semineri / 24 Subat 2016
Yrd. Dog. Dr. Mehmet Bedii KAYA'!

Bu ¢arsamba seminerinde Kisisel Verilerin Korunmas: Kanunu Tasarisi ger¢evesinde Tiirkiyedeki kisi-
sel verilerin korunmasina iligkin genel ¢erceve, mukayeseli hukukla kargilastirilarak anlatilmigtir.

Sunumun ilk bélimiinde kisisel verilerin korunmasini talep hakkinin dayanag: olan Anayasanin 20.
maddesinden ve Tlirk Hukukundaki diger diizenlemelerden bahsedilmis ve mevcut durumda kisisel verile-
rin zel bir diizenleme olmadan efektif gekilde korunmasinin miimkiin olmadig: ifade edilmistir. Ozellikle
bilgi ve iletisim teknolojilerinin yayginlagmasiyla otomatik veri islemenin yayginlagmasi, veriler arasi ko-
relasyon ile dagitik verilerin anlamlandirilabilmesi ve ihlallerin niteligi ve agirhigindaki esasl degisiklikler
gerekgeleriyle kisisel verilerin korunmasina iliskin olarak 6zel bir diizenlemeye ihtiya¢ duyuldugu belirtil-

mistir.

Kanun tasarisinin sistematiginin anlatildig ikinci béliimde, kanunun kisisel verilerin islenmesini ya-
saklamay1 degil, yalnizca islemeyi disipline etmeyi amacladig ifade edilmigtir. Kanun tasarisinda da yer alan
kisisel verilerin korunmasi hukukundaki temel kavramlardan kisisel veri, 6zel nitelikli kisisel veri, kisisel
verilerin islenmesine hakim olan ilkeler, isleme sartlari, acik riza, veri sorumlusu, veri isleyen, veri giivenligi,
silme, yok etme, anonimlestirme gibi kavramlar agiklanmistir. Kisisel verilerin hukuka aykir: sekilde iglen-
mesi halinde, gercek kisilerin hangi haklara sahip oldugu ve bu haklar1 Kanun Tasarisina gore hangi bagvuru
ve sikdyet mekanizmalarina gore kullanmasi gerektigi anlatilmistir.

Seminerde ayrica Kanun Tasarisiyla kurulmasi planlanan bagimsiz idari otorite statiisiindeki Kisisel
Verileri Koruma Kurumunun yapisindan bahsedilmis ve seminer mukayeseli hukuk kapsaminda 6zellikle
Avrupa Birligindeki mevcut durum incelenerek sonlandirilmigtir.

Anahtar Kelimeler: kisisel veri, kisisel verilerin korunmas: kanunu, agik riza, kisisel verileri koruma
kurumu

Calisma Alani: Bilisim ve Teknoloji Hukuku, Kisisel Verilerin Korunmas: Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi idare Hukuku Anabilim Dali, mehmet@mbkaya.com
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CURRENT DEVELOPEMENTS UNDER THE TURKISH
DATA PROTECTION LAW

96th Wednesday Seminar / February 24, 2016

Asssit. Prof. Dr. Mehmet Bedii KAYA?

During this seminar, the general framework of data protection in Turkey is discussed in the Draft Tur-
kish Data Protection Law and through a comparative point of view.

In the first part of the seminar, Article 20 of the Turkish Constitution which lays down the foundation
of data protection and other regulations of Turkish law that are relevant in terms of data protection are
examined, and it has been underlined that it is impossible to achieve an effective protection in the absence
of a precise and dedicated legislation. In particular, by the dissemination of information and communicati-
on technologies, automatic data protection has been widespread. Correlation between distributed data has
been possible and there has been a substantial change in terms of type and scale of breaches; so that, there is
a need for a new and particular legislation.

Within the second part of the seminar, the systematic of the Turkish Data Protection Law is examined,
and it has been highlighted that the law aims to regulate the field; it does not forbid data processing comp-
letely. Furthermore, the concepts of the Draft law such as personal data, personal data of special nature,
the general principles governing data processing, processing rules, explicit consent, data controller, data
processor, data security, erasure, destruction, anonymizations are explained. In case of illegal processing
of personal data, the rights that are conferred upon individuals and the methods of exercise of such rights
according to the application and complaint mechanisms set out under the Draft law are scrutinized.

Finally, during the seminar, the independent administrative authority, which is Data Protection Autho-
rity, to be established by the Draft law is examined, and the seminar is concluded by giving comparative law
examples, in particular, the regulation of data protection in the European Union.

Keywords: Personal data, Data Protection law, explicit consent, Data Protection Authority

Field of Study: IT Law, Data Protection Law

2 Ankara Yildirim Beyazit University Faculty of Law Department of Administrative Law, mehmet@mbkaya.com
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HUKUKCUYA VERILEN ROL: HUKUK EGITIMININ CIKTILARI
97. Carsamba Semineri / 2 Mart 2016

Yrd. Dog. Dr. Emir KAYA'

2015-2016 egitim-6gretim doneminin doksanyedinci Carsamba Semineri etkinligi kapsaminda “Hu-
kukguya Verilen Rol: Hukuk Egitiminin Ciktilar’” konulu sunum, Yrd. Dog. Dr. Emir KAYA tarafindan
gerceklestirilmigtir. Sunumun ardindan oturum, soru - cevap bolimiiyle sona erdirilmistir.

THE ROLE OF LAWYERS: OUTCOMES OF LEGAL EDUCATION
97th Wednesday Seminar / March 2, 2016

Assist. Prof. Dr. Emir KAYA

At the 97th Wednesday Seminar, Assist. Prof. Dr. Emir KAYA, made a presentation titled as “The Role
of Lawyers: Outcomes of Legal Education” After the presentation, the session has been ended with the qu-

estion - answer section.

1 Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Anabilim Dali
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AVRUPA INSAN HAKLARI MAHKEMESI’NIN
BARBULESCU-ROMANYA KARARI’NIN DEGERLENDIRILMESI

98. Carsamba Semineri/ 16 Mart 2016

Ars. Gor. Onur Musab KARAKAS!

Sunumda Avrupa Insan Haklari Mahkemesi'nin Barbulescu vs Romanya karar1 incelenmistir. Bu ka-
rarin konusunu is¢inin isyerinde ve sirket tarafindan miisterilerle iletisim saglanmasi amaciyla saglanan
Yahoo Messenger hesabindan kisisel amagli is¢i tarafindan yapilan goriismelerinin is iligkisini ihlal ettigi
geregiyle isten tazminatsiz bir sekilde ¢ikartilmast hususu olusturmaktadir. Karara konu olan olayda is¢i ki-
sisel verilerine izinsiz ulagildigini ve isten ¢ikarmanin haksiz oldugunu ileri stirmiistiir. Buna kargilik isveren
ise isyerinde kendisinin temin ettigi bilgisayar vasitasiyla caligma saatleri i¢inde kisisel amagla kullaniminin
yasak oldugunu belirtmistir. Yine isveren calisanlarin bilgisayar ve internet kullaniminin da gozetlenebile-
cegi hususunu iceren bilgilendirmenin de ¢aliganlara yapildigini iddia etmistir. Barbulescu kisilik hakkinin
ihlal edildigini, mahrem sayilabilecek tiirde nisanlisiyla olan 6zel yazismalarimin dahi isveren tarafindan
okundugunu, isten haksiz ¢ikarildigini ve ise iadesini talep etmistir. Konuyu inceleyen Avrupa Insan Haklar
Mahkemesi is¢inin ve isverenin ihlal olunan menfaatleri agisindan konuyu degerlendirmistir. Mahkeme
burada kisilik hakki ihlali olup olmadigini ve ihlal var ise ihlal etmede isverenin tstiin sayilabilecek bir
menfaatinin bulunup bulunmadig: hususlarini degerlendirmistir. Mahkeme degerlendirmesinin sonucun-
da, igsverenin gerekli bilgilendirmeyi yaptigindan hareketle burada ig¢inin tazminatsiz sekilde isten atilmasi-
n1 hukuka aykir1 bulmamis ve Barbulescu’nun tazminat istemini reddetmistir. Sunumumuzda mahkemenin
verdigi karar degerlendirilmis ve mahkemenin karari elestirilmistir. Zira burada igveren tarafindan internet
gozetimi hususunda yeterli bilgilendirme yapilmadig: gibi, is¢inin kisisel verilerine de haksiz ve yogun bir
sekilde ulagilmasi s6z konusu olmustur. Iscinin ise iade ve tazminat taleplerinin olumlu degerlendirilmesi
gerekirken olumsuz yonde karar verilmesi hususlar1 da yine sunumda elestirilmistir.

Anahtar Kelimeler: insan Haklar1 Mahkemesi, Kisisel Internet Kullaniminin Gozetlenmesi, Kisisel
Veri.

Caligma Alanz: Is Hukuku.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Is ve Sosyal Giivenlik Hukuku Ana Bilim Dali, onurmusab@gmail.com
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ASSESSMENT OF THE BARBULESCU VS. ROMANIA
DECISION OF THE EUROPEAN COURT OF HUMAN RIGHTS

98th Wednesday Seminar / March 16, 2016

Onur Musab KARAKAS?

In this presentation, Barbulescu vs. Romania decision of the European Court of Human Rights was
examined. The issue of this decision is that the personal usage of Yahoo Messenger account which is provi-
ded for the purpose of communicating with the customers in the workplace. An employer who surveillance,
personal usage of the Yahoo Messenger account dismissed employee without compensation. In the event
that was the subject of the decision, the employee claimed that his personal data had been accessed without
permission and that he had been unfair to dismiss. On the other hand, the employer stated that the use of
his personal computer during work hours is prohibited. The employer also claimed that employees were
informed about the surveillance of the internet. Barbulescu claimed that his personal rights were violated
and even private correspondence with his fiancee, which could be considered as private, were read by the
employer and therefore unfairly dismissed from work. The European Court of Human Rights, which exami-
ned the matter, evaluated the issue in respect of the interests of the employee and the employer. The Court
considers whether there is any infringement of any personal right and, if there is a violation, whether the
employer has a superior interest in infringing. The Court found that the dismissal of the worker without
compensation was not unlawful and refused the Barbulescu’s request for compensation on the grounds that
the employer provided the necessary information. While the employee’s return and compensation claims
should be evaluated positively, the negative decision-making is criticized in the presentation.

Keywords: Human Rights Court, Monitoring of Personal Internet Usage, Personal Data.

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Labour and Social Security Law, onurmusab@gmail.com
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DUZENLEYICi VE DENETLEYiICi KURULLARIN DENETLENME
SEKILLERININIDARI VESAYET BAKIMINDAN DEGERLENDIRILMES]

99. Carsamba Semineri / 23 Mart 2016
Ars. Gor. Meliksah CIRAKOGLU !

Bu seminer, Diizenleyici ve Denetleyici Kurullarin denetlenme sekillerini incelemis ve bunlardan ida-
ri vesayete benzer olanlarini ortaya koymayi amaglamistir. Diizenleyici ve Denetleyici Kurullar, degisen
ekonomi kogullar1 ve devlet politikalar1 dogrultusunda; cesitli amaglar1 gerceklestirmek iizere, ilk olarak
Anglosakson hukuk sisteminde var olan ve ilerleyen siirecte diger diinya devletlerinde teskilatlanan kuru-
luslardir. Bu dogrultuda Tiirkiyede de 1980’1i yillarda kurulmaya baslanmis ve 2000’1i yillarda daha islevsel
hale getirilmislerdir. Bu kuruluslarin yurtdisi 6rneklerine benzer olarak bazi giivencelerle donatilmis olma-
lar1 ve ayrica Tiirk Idare Hukuku sistemine konumlandirilis sekilleri, denetlenme problemini beraberinde

getirmigtir.

Tiirk Idari Teskilatinda faaliyet gosteren her idare gibi, Diizenleyici ve Denetleyici Kurullarin da gesitli
denetim mekanizmalari ile idarenin biitinligiine dahil edilmeleri gerekmektedir. S6z konusu kuruluglarin
baz1 giivencelere sahip olmalar1 ya da Tiirk Idari Teskilatindaki konumlari, denetlenmelerine engel teskil et-
memektedir. Bu kuruluglara taninan giivenceleri ifade eden “bagimsizlik” kavraminin idari ve mali 6zerklik
olarak anlagilmasi, idari teskilat icerisindeki konumlarimin ise getirdikleri 6zel idari kolluk faaliyetleri nede-
niyle hizmet bakimindan yerinden y6netim kurulusu olarak nitelendirilmesi halinde, s6z konusu kurulug-
larin denetlenebilmelerinin 6niinde bir engel kalmayacaktir. Bununla birlikte bu kuruluslar i¢in dngériilen
denetim usullerinin, taninan giivencelerle uyumlu olmasi beklenir.

Bu kuruluslarin denetlenip denetlenemeyecekleri, eger denetlenebileceklerse bunun hangi sekillerde
olabilecegi tartigilmakla beraber, halihazirda; bu kuruluglarin kendi kanunlarinda, denetlenebileceklerine
iliskin gesitli hiikiimler bulunmakta ve bunlarin bir kismi idari vesayete biiyiik oranda benzeyen denetim
sekillerini biinyelerinde barindirmaktadirlar. idari vesayet denetiminin organlar, islemler, biitceler ya da
personel tizerindeki kullanilis bicimlerine benzeyen bu usullerin; yapilacak cesitli degisikliklerle, Diizenle-
yici ve Denetleyici Kurullara taninan giivencelerle daha uyumlu hale getirilebilmesi miimkiindiir.

Anahtar Kelimeler: Diizenleyici ve Denetleyici Kurullar, Tiirk idare tegkilati, idari vesayet.

Calisma Alani: Idare Hukuku

1 Ankara Yildirm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali Arastirma Gérevlisi,
mcirakoglu@ybu.edu.tr, meliksahcirakoglu@gmail.com
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THE EVALUATION OF REGULATORY AND SUPERVISORY
AUTHORITIES SUPERVISION FORMS IN TERMS OF
ADMINISTRATIVE TUTELAGE

99th Wednesday Seminar / March 23, 2016

Res. Assist. Meliksah CIRAKOGLU *

This seminar, examined the supervision methods of Regulatory and Supervisory Authorities and ai-
med to put forward their similarity with the administrative tutelage. Regulatory and Supervisory Authori-
ties, which were seen firstly in Anglo-Saxon legal systems, were organized in other world states later in the
process, to achieve a variety of objectives, accordance with changing economic conditions and government
policies. These authorities also began to be established in Turkey, in the 1980s and become more functional
in the 2000s. Assurances of these authorities, which similar to the example of these international organizati-
ons; and their positioning on Turkish Administrative Law, come along with the controlling problem.

Incorporating this agency into integrity of the administration by various supervision methods is a
necessity. The fact that these organizations have certain guarantees or their position in the Turkish Admi-
nistrative Organization is not an obstacle to their supervision. If the concept of independence which expres-
ses the assurances given to these organizations understood as administrative and financial autonomy, and
because their position in the administrative organization is considered to be a decentralized management
organization due to the special administrative police activities they bring, there will be no obstacles to the
control of these institutions. However, the audit procedures envisaged for these organizations are expected
to be compatible with the recognized assurances.

It was discussed that, they can be inspected or not and if they will be, what might be? With this discussi-
ons, in these organizations’ laws, there are several provisions regarding inspection already and some of them
largely similar within the administrative tutelage. These methods are similar to the forms of administrative
tutelage supervision on organs, operations, budgets or personnel and it is possible to adapt the changes on
these methods for making compatible with the Regulatory and Supervisory Authorities’ bodies.

Keywords: Regulatory and Supervisory Authorities, Turkish administration system, administrative
tutelage.

Field of Study: Administrative Law

2 Research Asistant at Ankara Yildirim Beyazit University Law Faculty Department of Administrative Law,
mcirakoglu@ybu.edu.tr, meliksahcirakoglu@gmail.com
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YBU HUKUK FAKULTESI: ULUSLARARASI HUKUK FAKULTESI

100. Carsamba Semineri / 30 Mart 2016

Prof. Dr. M. Fatih USAN'

Universitemiz Hukuk Fakiiltesi tarafindan diizenlenen Carsamba Seminerlerinin yiiziinciisii zel bir
programla gerceklestirildi.

Programda, Universitemiz Rektdr Yardimcist ve Hukuk Fakiiltesi Dekani Prof. Dr. M. Fatih USAN
“YBU Hukuk Fakiiltesi: Uluslararast Hukuk Fakiiltesi” konulu seminer verdi. Seminerde Universitemiz
Hukuk Fakiiltesinin uluslararasi bir¢ok programa dahil oldugunu, 6grencilerin ve akademik personelin
uluslararasi faaliyetlere katilimi ile bu anlamda tecriibe ve birikimlerin hukuk 6grenimine 6nemli yansima-
larinin bulundugunu belirtti.

Programin ikinci bolimiinde, Viyanada gerceklestirilen 23’tincti Uluslararas1 Vis Moot Yarigmasina
katilan YBU MOOT TEAM iiyelerine katilim sertifikalar1 verildikten sonra Ciibbe Giyme Toreni gercekles-
tirildi. Universitemiz Hukuk Fakiiltesi Ozel Hukuk Boliim Bagkani Prof. Dr. Seldag GUNES PESCHKE nin
clibbesini Hukuk Fakiiltesi Dekani Prof. Dr. M. Fatih USAN, Yrd. Dog. Dr. Ersin ERDOGAN’n ciibbesini
Tiirk Alman Universitesi Rektér Yardimcist Prof. Dr. Murat ATALIL Yrd. Dog. Dr. Omer CELEN’in ciibbe-
sini Gazi Universitesi Hukuk Fakiiltesi Ogretim Uyesi Prof. Dr. {lhan UZULMEZ, Yrd. Dog. Dr. Alvin Joel
SANTOSun ciibbesini ise Bilkent Universitesi Ogretim Uyesi Prof Dr. Bilgin TIRYAKIOGLU giydirdi.

Ciibbe Giyme toreni sonrasinda, bugiine kadar gerceklestirilen Carsamba Seminerlerinin afis sergisi
diizenlendi.

Anahtar Kelimeler: hukuk fakiiltesi, ciibbe giydirme téreni

Caligma Alant: Ozel Program

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Dekani, fusan@ybu.edu.tr
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YBU FACULTY OF LAW: AN INTERNATIONAL FACULTY OF LAW

100th Wednesday Seminar / March 30, 2016

Prof. Dr. M. Fatih USAN?

The 100th Wednesday Seminars organised by Faculty of Law took place as a special program in the end.

In the Programme, Prof. Dr. M. Fatih USAN, Vice Rector and Dean of Faculty of Law made a pre-
sentation on the subject of “YBU Faculty of Law: An International Faculty of Law”. In his presentation, he
pointed out that YBU Faculty of Law has been engaged in several international events and that there appear
very important aspects of the experiences of our students and academics resulting from these engagements.

In the second part of the Program, after the Participation Certificates were given to the members of
YBU Moot Court Team who attended the 23rd International Vis Moot Court, the gown ceremony took
place. Prof. Dr. Seldag Giines Peschke, Head of the Department of Private Law was gowned by Prof. Dr. M.
Fatih Usan, Vice Rector and Dean of Faculty of Law; Asst. Prof. Dr. Ersin Erdogan was gowned by Prof. Dr.
Murat Atali, Vice Rector of Turkish-German University; Asst. Prof. Dr. Omer Celen was gowned by Prof. Dr.
[lhan Uziilmez, a teaching fellow at Gazi University, Faculty of Law and Asst. Prof. Dr. Alvin Joel Santos was
gowned by Prof. Dr. Bilgin Tiryakioglu, a teaching fellow at Bilkent University, Faculty of Law.

After the gown ceremony, there was the exhibition of Wednesday Seminars’ Posters in the programme.

Keywords: faculty of law, gown ceramony

Field of Study: Special Program

2 Ankara Yildirim Beyazit University, Dean of Faculty of Law, fusan@ybu.edu.tr
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YARGILAMA VE TOPLUM ViCDANI ILISKiSI
101. Carsamba Semineri / 13 Nisan 2016
Ars. Gor. Neslihan OZELER !

Bu ¢alismada temel alinan diisiince, toplum ve hukuk arasindaki iliskinin, toplum vicdan: kavrami
tizerinden incelenmesi ve hukukun, toplum vicdani ile uyum igerisinde olma zorunlulugunun vurgulan-
masidir. Bunun i¢in 6ncelikli olarak vicdan kavraminin belirlenmesi gerekmektedir. Binlerce yillik ge¢mise
ve birikime sahip olan vicdan kavrami degisik yaklagimlarla ele alinmistir. Bu yaklagimlarda vicdan esas
olarak bireysel boyutta aciklansa da, insanlarin bir arada yasama zorunlulugu, toplum vicdani olgusunu ka-
¢inilmaz olarak ortaya ¢ikarmustir. Vicdan, hukuk ile yakindan iligkili bir kavram olma niteligi tasimaktadur.
adaleti saglama oldugu diistincesinin goz ard edilerek, hukukun “toplumu diizenleyen kurallar” taniminin
icine hapsedildigi gortiilmektedir. Bunun sonucunda da toplum vicdani ile hukuk arasinda olmas: gereken
uyumlu diizen bozulmustur. Toplum vicdani ile hukukun uyumu, adalet inanci kuvvetli ve saglikli bir
toplum i¢in mutlak bir 6neme sahiptir. Bu 6nemi vurgulama amaci tastyan ¢alismamizda, hukuk ve top-
lum vicdani arasindaki iligkinin en belirgin sekilde mahkemelerin vermis oldugu kararlar ve bu kararlara
kars1 toplumun gosterdigi tepkinin incelenmesi suretiyle anlasilacag: diisiincesinden hareket edilmistir. Bu
sebeple konu, dncelikle teorik boyutlariyla ele alinmis, sonrasinda ise mahkeme kararlar: ve bu kararlara
verilen tepkiler neticesinde yargilamada toplum vicdaninin yeri ve 6nemi gosterilmeye calisilmigtir.

Anahtar Kelimler: Toplum, Vicdan, Yargilama.

1 Ankara Yildirm Beyazit Universitesi Hukuk Fakiiltesi Hukuk Tarihi ve Felsefesi Anabilim Dali Arastirma Gérevlisi,
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THE RELATIONSHIP BETWEEN JUDGEMENT AND
PUBLIC CONSCIENCE

101th Wednesday Seminar / April 13, 2016

Res. Assist. Neslihan OZELER

The main idea of this study is to emphasize the relation between society and law in the context of
public conscience and the necessity of the harmony of law and public conscience. Therefore it is important
to clarify the term of “conscience” Conscience, which has thousands of years of history and accumulation,
has been handled by various approaches. Within these approaches the term of conscience is handled using
individualistic aspect. However the requirement of living together as a society has revealed the term of
“public conscience” Conscience has a close relation with law. However, in historical process this relation has
been damaged and the purpose of ensuring justice, which is the primary purpose of law, has been neglected
and law has been confined within the definition of “the rules regulating society”. The harmony of law and
the public conscience is so important for a peaceful society. In this study this importance is clarified using

precedents and the public reaction against these precedents.

Keywords: Society, Conscience, Judgement
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YARGILAMA VE TOPLUM ViCDANI ILISKiSi
102. Carsamba Semineri / 20 Nisan 2016
Ars. Gor. Nevin MERAL'

Bu ¢arsamba seminerinde sirket avukatlarinin, sermaye piyasas: sisteminde miivekkillerinin hukuka
aykar1 eylemlerine iliskin bekgi roliiniin bulunup bulunmadig: ele alinmigtir. Ayrica avukatlarin kendi huku-
ki gorisleri cercevesinde miivekkili tarafindan gergeklestirilen hukuka aykir1 eylemlerden dolay: sorumlu
olup olmadiklar1 da inceleme konusu yapilmistir. Sunumun ilk boliimiinde, Amerikan hukukunda, Sarba-
nes Oxley Yasas1 m. 307deki up-the-ladder diizenlemesine igtihat hukuku yoluyla ayrintili olarak deginil-
mistir: sirket i¢cinde esash bir hukuka aykirilik veya benzeri bir durum tespit eden avukat, bu bilgiyi (sirketin
bas hukuk danismanina; yonetim kurulu baskanina veya ayni statiideki baska gorevliye olmak tizere) ilgili
gorevlilere bildirmek zorundadir. Takip eden boliimde SEC’in ‘olayli ayrilma’ dnerisi tizerinde durulmustur:
307. maddedeki bu ¢6ztim yollarinin higbiri sonug getirmezse avukat kamuya “mesleki sebeplerle temsilci-
ligi sonlandirdigr” agiklamasini yapmali. Son boliimde ise, sirket avukatlarinin Tiirk hukukundaki sorum-
lulugu tizerinde durulmustur. TBK’ya gore vekaletten dogan sorumluluklarinin yaninda Avukathik Kanunu
(AvK.) m. 40 uyarinca, avukatlarin islerini geregince ya da hi¢ yapmama veya yanlig yapma halinde mesleki
kusurlarindan kaynaklanan sorumluluklar1 bulunur. SPK m. 32/2-3 uyarinca kamuyu aydinlatma belgeleri
veya dayanak raporlar1 hazirlayan avukatlar, bu belgelerdeki hukuka aykiriliga dair bilgi sahibi olmadigini
ve bu bilgisizligin kast veya agir ihmalinden kaynaklanmadig1 kanitlamadik¢a sorumludurlar. Avukatin,
AvK. m. 134 uyarinca onuruna, diriistliige, diizen ve gelenekler ile meslek kurallarina aykirilik halinde
de disiplin sorumlulugu bulunmaktadir. Cezai sorumluluklar1 agisindan AvK. m. 62 uyarinca gérevlerini
yerine getirdikleri sirada bazi suglarda memur gibi sorumlu olmalars; kigisel hususlarda ise Ceza Kanunu'na
tabi olmalar1 s6z konusudur.

Sonug olarak miivekkilinin hukuka aykir1 islem ve eylemlerinden dolay: sirket avukatlarinin bekgi
sifatt Amerikan hukukunda hala tartismali olsa da avukatlara iliskin federal diizeyde diizenleme yapilmasi
gerektigi konusunda doktrinde baskin goriis mevcuttur. Tirk hukukunda ise avukatlarin kamuyu aydinlat-
ma yiikiimliliikleri bulunmasa da avukatlarin, genel hitkiimlerde vekaletten dogan hukuki sorumluluklar:
bulunmaktadir. Ayrica disiplin sorumluluklar1 ve cezai sorumluluklar: da AvK. ve Ceza Kanununa gore
mevcuttur.

Anahtar Kelimeler: sirket avukatlari, bekgi sifati, sorumluluk

Calisma Alanz: Sirketler Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Ticaret Hukuk Anabilim Dali, nmeral@ybu.edu.tr.
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DISCLOSURE AND CORPORATE ATTORNEYS

102nd Wednesday Seminar / April 20, 2016

Res. Asssit. Nevin MERAL?

In this Wednesday Seminar, it was examined whether the gatekeeper role of corporate attorneys re-
gar- ding their clients’ illegal actions in securities markets exists. Moreover, the liability of these attorneys
for illegal actions committed by their clients in accordance with their legal opinions was discussed in the
seminar. In the first part of the presentation, up-the-ladder regulation in Sec. 307 of the Sarbanes Oxley
Act in U.S. law was discussed in detail through case law. According to this, attorneys, who detect a material
violation of law or similar violation, have to report this to the appropriate officers (the chief legal counsel,
the chairman of the board of directors, or other relevant person with the same status) in the company. In the
following section, ‘noisy withdrawal’ proposition of SEC was considered: If any solutions in the Sec. 307 did
not produce any results, then attorneys had to make a public release that he ‘terminated the representation
due to the professional reasons. The final section focused on the liability of corporate attorneys for their
clients’ illegal actions in Turkish Law. Apart from their liability arising from the contract of mandate in the
Turkish Code of Obligations, attorneys are liable for their professional fault in case of non-compliant or
wrong performance or the lack of performance pursuant to Art. 40 of the Attorneyship Law (AtL). In additi-
on, pursuant to Art. 32/2-3 of the Capital Market Law, attorneys who prepared the disclosure documents or
its basis reports were liable for any illegality in these documents unless they proved to have no information
regarding illegality and their lack of knowledge did not result from their intent or gross negligence. Attor-
neys had disciplinary liability for any violation of the professional rules and his honour, fairness, order and
traditions, pursuant to the Art. 143 of the AtL. Lastly, as criminal liability, attorneys were liable like civil
servants for certain crimes conducting their duties pursuant to the Art. 62; and liable for their individual
actions in accordance with the Criminal Code.

In conclusion, although attorneys’ gatekeeper role over client’s illegal actions was still being debated
in U.S. law, it was predominantly agreed in the doctrine that federal regulation was called for in regard to
attorneys. In Turkish law, though attorneys did not have any disclosure responsibility, attorneys had civil,
criminal and disciplinary liability, in accordance with respectively the Code of Obligations, Criminal Code
and AtL.

Keywords: corporate attorneys, gatekeepers, liability.

Field of Study: Company Law
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YARGILAMA VE TOPLUM ViCDANI ILISKiSI
103. Carsamba Semineri / 26 Nisan 2016
Ars. Gor. Nurbanu ERZURUMLU!

Mahkemelerin hukuki uyusmazliklar hakkinda belli kurallar ¢ergevesinde inceleme yaparak uyusmaz-
lik hakkinda kesin sekilde karar vermesi maddi anlamda yarg: olarak tanilanabilir. Temelinde bir kars: ta-
raf ve bu nedenle uyusmazlik bulundurmayan ¢ekismesiz yargi islerinin bu nedenle maddi anlamda yarg:
kavrami i¢inde degerlendirilemeyecegi hem 6greti hem de Anayasa Mahkemesi kararlari ile sabittir. Ancak,
maddi anlamda yarg: kavrami i¢ine dahil edilemese de ¢ekismesiz yarg isleri, gintimiiz hukuk sistemin-
de, medeni yargilama hukukunun bir parcasini olusturmakta ve kanun koyucunun kamu diizeni sebebi
ile mahkemece karara baglanmasini kabul ettigi bazi kisisel hak ve menfaatleri konu olmaktadir. Diger bir
deyisle, cekismesiz yargi isleri agisindan da genel olarak mahkemeler gorevlidir. Iste bu nedenle, bu yarg
faaliyeti agisindan da yargilama boyunca dikkate alinmasi gereken bazi hak ve kurallar mevcuttur.

Cekismesiz yargiya hakim olan ilkelerin konu edildigi bu ¢alismada 6ncelikle genel olarak yargilamaya
héakim olan ilkelerden bahsedilmis ve daha sonra 6nemli oldugu diisiiniilen baz ilke ve haklarin ¢ekismesiz
yargidaki gortiniimleri hakkinda 6gretideki goriisler ve yarg: kararlari 1s181nda bilgi verilmistir.

Bu gergevede yargilamaya hakim olan bazi temel haklarin, herhangi bir istisnaya yer verilmeksizin,
biitiin yarg: cesitlerinde ve hatta mahkeme digt uyusmazlik ¢6ziim yontemlerinde dahi dikkate alinmasi
gerekirken; bazi ilkelerin ise kanun koyucunun benimsemis oldugu sistemsel bir tercih niteliginde olup
yargilama cesitlerine ve ustllerine gore farklilik gosterebilecegi belirtilmis; tasarruf ilkesinin, re’sen harekete
gecme ilkesinin, adil yargilanma hakkinin ve hukuki dinlenilme hakkinin gekismesiz yarg: agisindan da
gecerli oldugu ve dikkate alinmasi gerektigi sonucuna varilmigtir.

Anahtar Kelimeler: Medeni Ustl Hukuku, Cekismesiz Yargi, Yargilamaya Hakim Olan Ilkeler

Calisma Alani: Medeni Ustill Hukuku
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EX PARTE PROCEEDING IN TERMS OF THE
FUNDAMENTAL PRINCIiPLES OF TRIAL

103rd Wednesday Seminar / April 26, 2016

Res. Assist. Nurbanu ERZURUMLU?

The judiciary can be defined according to the substantive criteria as a procedure of given a verdict by
the courts about the legal disputes pursuant to certain rules. Ex-parte proceeding, that a legal procedure in
which only one side is represented and has any dispute, cannot be considered scope of the judiciary, that is
defined according to the substantive criteria, and this opinion has accepted with decisions of the Turkish
Constitutional Court and Turkish doctrine of the civil procedure. However, ex-parte proceeding is included
in the scope of the civil procedure law. The subject of the ex-parte proceeding is some personal rights and
interests which related to the public policy. The law-maker regulated that the necessity of decision of the
court for the ex-parte judiciary. Therefore, some fundamental rights and rules of trial that have to be taken
into consideration during the process of court, are applied to the ex-parte judiciary.

In this seminar, firstly, the fundamental principles of trial are mentioned in general. And then, infor-
mation about the implementation of some fundamental principles and rights, which are important during
the ex-parte proceeding, are given within the frame of court decisions and opinions of the doctrine.

In this context, some fundamental rights of trial are taken into consideration for all the type of jurisdi-
ction and alternative dispute resolutions without any exception. However, some principles of trial become
different according to the type and procedure of the jurisdiction because of the systemic preference of the
legislator. Finally, with this seminar, concluded that the principles of non-ultra petita, ex-officio assessment,
right to a fair trial and right to be heard are also applied and taken into consideration in the ex-parte pro-
ceeding.

Keywords: Civil Procedure Law, Ex Parte Proceeding, Fundamental Principles of Trial

Field of Study: Civil Procedure Law
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TEMINAT AMACIYLA ALACAGIN DEVRI

104. Carsamba Semineri / 4 May1s 2016

Ars. Gor. Mercan YUKSEL ORHUN!

Pozitif hukukun sundugu teminat araglarinin yetersizligi, inangli teminat s6zlesmelerinin ortaya ¢ik-
mast ile sonuglanmustir. Inangh olarak yapilan alacagin devri sozlesmeleri ile bir alacagin garanti altina
alinmasi i¢in kanunun ayni teminat kurumu olarak diizenledigi rehin tesis etmek yerine, devri miimkiin bir
alacak hakk: devredilmektedir. Alacag1 devralan, devredenle yaptiklar: bir borglandirici islem olan inang
anlagmasi ile teminat konusu alacagi, anlasmaya uygun olarak kullanma ve alacak 6denince teminat konusu
iade etme yukimliigii altina girmektedir. Burada 6nem arz eden husus, devredenin teminat konusu alacagin
kendisine iade edilmesi hususunda sadece sahsi bir talep hakkina sahip olmasidir.

Alacagin devrini konu edinen inangli islemler, tasarruf islemi niteligindeki devir isleminin, bor¢landi-
rict islem niteligindeki inang anlagmast ile bir araya gelmesiyle olusur. Inang anlagmasinin kendine 6zgii bir
sozlegsme olmasi, inangli islemlerin kendisine benzer islem ve kurumlar karsisindaki durumunun agikliga
kavusturulmasini gerekli kilar. Bu baglamda teminat amaciyla yapilan devirlerin, pratik olmas: ve kredi
veren igin daha giivenli bir yol olusturmasi nedeniyle uygulamada rehne kiyasla daha ¢ok tercih edildigi
goriliir. Bunlarin ¢ogunlugunu da gelecekteki alacaklarin devrini de kapsayan toptan devirler teskil eder.

Inangli islemlerin hiikiim ve sonuglari hususunda tagimis oldugu nitelikten yola gikilmalidir. Kendine
Ozgii nitelik tasiyan inang anlagmasina, kanunda diizenlenen s6zlesmelere iliskin hitkiimler niteligine uygun
distiigii 6l¢tide kiyasen uygulanir. Bu kapsamda rehin hiikiimleri ile ¢ok sinirli surette olmak tizere vekalet
sozlesmesi hitkiimleri 6nem arz eder. Bu s6zlesmelerde hitkiim bulunamamasi hélinde, hikimin s6z konusu
boslugu TMK m. 1 uyarinca doldurmasi gerekir.

Anahtar Kelimeler: 1. inangl Islem, 2. Alacagin Devri, 3. inang Anlagmasi.

Calisma Alant: Medeni Hukuk
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SECURITY ASSIGNMENT OF CLAIM

104th Wednesday Seminar / May 4, 2016

Res. Assist.Mercan YUKSEL ORHUN?

The inadequate tools for securities of our positive legal system resulted in the spring of trust security
agreements. In order to secure a claim through trusted assignment of claim agreements, instead of putting
lien that is regulated in the Code as real security instrument, a right for claim possible to assign, is assigned.
The assignee is under the obligation in accordance with the trust agreement to use the subject of the security
pursuant to the trust agreement and return it once the claim is paid. What is striking here is the fact that the
assigner has only a personal right to claim the return of the subject of the security back to himself.

Trust transactions regarding the assignment of claim consist of the assignment qualified as act of dispo-
sal and trust agreement qualified as promissory transaction. Trust agreement is sui generis agreement, whi-
ch requires the need to clarify the status of trust transactions against similar transactions and instruments.
In this context, security assignments seem to be more preferable than pledges because they are practical and
more secure for creditors. Collective assignments including the assignments of any future claims constitute
the majority of security assignments.

Regarding the terms and results of trust transaction, its quality should be considered first. Provisions
for agreements regulated in the Code apply by comparison to trust agreement with its sui generis characte-
ristics, to the extent that it falls within its nature. In this regard, provisions for representation agreement are
significant with limited to its pledge provisions only. In case that there is no provision in these agreements,
judge should fill this gap in accordance with the Article 1 of the Turkish Civil Code.

Keywords: 1. Trust transaction 2. Assignment of Claim 3. Trust agreement.

Field of Study: Civil Law
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MEDYA HUKUKUNDA GUNCEL GELISMELER
105. Carsamba Semineri / 11 Mayis 2016
Prof. Dr. Seldag GUNES PESCHKE!

Elektrigin kesfedilmesi ile yerini isitsel ve gorsel medyaya birakan yazili basin, popiilerligini 19. yiizyil
ortalarina dek siirdiirmistiir. 20. Yiizyila hakim olan isitsel ve gorsel medya, teknolojik gelismelerle birlikte,
internet medyasina dontigmiistiir. Bu gelismeler insanlarin davranislarini ve birbirleriyle iletisimlerini et-
kiledigi gibi, internetin yayginlagsmasiyla kisilerin bilgi edinme ve titketme aliskanliklar: da farklilagmigtir.

1989 yilinda CERN'de Tim Barners-Lee tarafindan ‘world wide web'in (www) gelistirilmesi, yeni bir
donemin baslangici olmustur. Mc Luhanin dedigi gibi, bugiin Diinyamiz artik kiiresel bir kéy haline gel-
migtir. Akulli cep telefonlar: ve bilgisayarlar; internet aglarinin yayginlagsmasiyla, giinliik yasamin ayrilmaz
bir pargast olmus ve yeni medyanin araclar1 haline gelmislerdir.

Ozellikle akilli cep telefonlarinin yayginlagmasi ve internete erisimin kolaylagmasiyla sosyal medya,
geleneksel medyadan daha popiiler hale gelmis ve iletisimin seyrini kokiinden degistirmistir. Artik sosyal
medya ile ¢ok genis kitlelere ulagsmak miimkiindiir. Televizyon programlarinin formatlari dahi bu degisim-
den etkilenmistir. Bugiin, bir¢ok televizyon programi yayin sirasinda sosyal medya tizerinden de seyirciye
ulagmaya ¢aligmaktadir. Artik seyirci de programlarda aktif sekilde yer alabilmekte ve hatta yerine gore,
programin i¢erigini de degistirebilmektedir.

Bilginin bu kadar hizli yayilmasi, bazi hukuki sorunlari da beraberinde getirmistir. Internet tizerinden
yapilan haber yayinciliginda ve sosyal medya paylasimlarinda en ¢ok zarar goren haklar, kisilik haklar:
olmaktadir. Bu Carsamba Seminerinde medyanin tarihi stiregteki gelisimi incelenmis, karsilagilan hukuki
sorunlar ve bunlara iliskin ¢6zlim yollar1 dinleyicilerle paylasilarak degerlendirilmistir.

Anahtar Kelimeler: sosyal medya, yeni medya, kisilik haklar:
Calisma Alani: Medya Hukuku
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CURRENT DEVELOPMENTS IN MEDIA LAW

105th Wednesday Seminar / May 11, 2016

Prof. Dr. Seldag GUNES PESCHKE?

After the discovery of electricity, written media, which kept its popularity until the middle of the 19th
Century, left its place to audio and visual media. These media, which had the hegemony during the 20th
Century, turned into the internet media with the technological developments. These developments effected
the behaviors and communication of the people in the society, besides their habits on receiving and consu-

ming information.

With the invention of “world wide web” (www) in 1989 at CERN by Tim Berners-Lee, a new era has
begun. As Mc Luhan said “Our World has become a global village”. With the internet becoming widespread,
smart phones and computers have become an inseparable part of our daily life and the main tools of media.

Social media has become more popular than traditional media and has changed the course of com-
munication with the expansion of smart phones and access to internet. Now it is possible to reach a wide
audience with social media. Even the formats of television programs were affected by this change. Today,
many television programs are trying to reach the audience through social media during broadcasting. Now,
the audience can also take an active part in the programs and even change the content of the program.

The rapid spread of information has brought some legal problems. The rights, that are most damaged
by online news and posts on social media, are personality rights. In this Wednesday Seminar, after exami-
ning the development of media in the historical process, the legal problems currently encountered and the
solutions to these problems were shared with the audience.

Keywords: social media, new media, personality rights

Field of Study: Media Law
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TAHKIMDE ADIiL YARGILANMA HAKKI

106. Carsamba Semineri / 18 Mayis 2016

Orhan Emre KONURALP!

Adil yargilanma hakki hem Anayasa hem de Avrupa Insan Haklar1 Sozlesmesi tarafindan diizenlenmis
ve koruma altina alinmig bir temel insan hakkidir. Adil yargilanma hakki, kanunla kurulmus, bagimsiz,
tarafsiz bir mahkeme tarafindan makul bir siirede, aleni olarak ve hakkaniyete uygun yargilamayi iceren
bir haktir. Prensip olarak devlet tarafindan yerine getirilen yargi faaliyeti kapsaminda uygulama alani bul-
makla birlikte, adil yargilanma hakkinin tahkim yargilamasinda da 6nem arz ettigi aciktir. Tahkim yargi-
lamast, devletin yarg: organlari yerine yargilama yapan ve yapilan bu yargilama sonucunda hitkiim verilen
bir faaliyettir. Tahkim yargilamasi sonucunda hakemler tarafindan verilen hiikiim devletin yarg: organlar1
tarafindan verilen hiikiimler ile ayni icra kabiliyetine ve kesin hiikiim etkisine sahiptir. Bu nedenle tahkim
yargilamas: sirasinda da taraflarin adil yargilanma hakkinin korunmasi gerekmektedir. Nitekim tahkim yar-
gilamasi siiresince adil yargilanma hakkinin ihlal edilmis olmast hem verilen hakem kararina kars: iptal
davasi agilmasi hem de yabanci bir hakem kararinin tenfiz edilmemesi i¢in bir gerekge teskil eder. Kurumsal
tahkim kurumlarinin tahkim kurallarinda da adil yargilanma hakki giivence altina alinmustir.

Bununla birlikte adil yargilanma hakkinin unsurlari, tahkimin niteligi ve kanuni diizenlemesi dikkate
almmak suretiyle degerlendirilmelidir. Dolayisiyla devletin yargi organlar: tarafindan yiiriitiilen yarg: faali-
yeti kapsamindaki adil yargilanma hakks, tahkim yargilamasindaki adil yargilanma hakkindan farklilik arz
eder. Bu farkliligin net bir sekilde ortaya konulmasi tahkimin hukuki niteliginin ortaya konulmasi suretiyle
miimkiin olur. Bu sunumun kapsamini da tahkimin hukuki niteligini de dikkate alarak tahkim yargilama-
sinda adil yargilanma hakkinin ne sekilde ele alinmas gerektigi teskil etmektedir.

Anahtar Kelimeler: Adil yargilanma hakki, tahkim, yargilama

Calisma Alani: Medeni ustl hukuku
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RIGHT TO DUE PROCESS IN ARBITRATION

106th Wednesday Seminar / May 18, 2016

Orhan Emre KONURALP 2

Right to due process is a fundamental human right which is regulated and protected both by the Cons-
titution and the European Convention on Human Rights. Right to due process is a right which guarantees a
fair and public trial through impartial and independent courts in a reasonable time. Although, right to due
process, in principle, is considered within the scope of judicial function of the state, it is also important in
the arbitration proceedings. Arbitration is a procedure through that arbitral tribunals settle disputes instead
of the courts of the state. As a result of this fact, arbitral awards have same enforceability and res judicata
effect with decisions of courts. Therefore, right to due process should be taken into consideration during the
arbitral proceedings. In fact, if right to due process has been violated during the arbitral proceedings, this
constitutes a ground for the annulment of the arbitral award and an obstacle for enforcement of a foreign
arbitral award. Right to due process is guaranteed in the arbitration rules of arbitration institutions as well.

However, the elements of the right to due process should be considered within the nature of the arbit-
ration and its legal character. Therefore, right to due process, which applies in state courts, differs from right
to due process in the arbitral proceedings. To demonstrate this difference is possible by exposing the legal
nature of the arbitration. The scope of this presentation is the legal nature of the arbitration regarding how
the right to due process should be dealt in arbitral proceedings.

Keywords: Arbitration, proceeding, right to due process
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GUZELLESTIRME AMACLI TIBBi MUDAHALELERDE
SAGLIK TURIZMi SOZLESMESI

107. Carsamba Semineri/ 12 Ekim 2016

Ars. Gor. Ipek Betiil ALDEMIR'

Bu Carsamba seminerinde diinya tizerinde hizla etkin bir rol oynayan saglik turizmi konusu izerinde
durulmugtur. Hastalar1 kendi {ilkelerinde tedavi olmaktan alikoyan gesitli sebepler, diinya iizerinde hasta
hareketliligine yol agmistir. Tip bilimindeki gelismeler, hastalar1 yabanci bir tilkede tedavi olmalar1 konu-
sunda olumlu y6nde etkilemis ve saglik turizmi sektorii gelismistir. Estetik amach tibbi miidahaleler ise
kisinin goriiniim bozukluklarini diizeltmek veya boyle bir bozukluk olmamasina ragmen, daha giizel go-
riinmesini saglamak amaciyla yapilan miidahalelerdir. Bunlardan bedensel olmaktan ziyade ruhsal nitelik-
teki rahatsizliklar1 gidermeye yonelik olanlar, giizellestirme amagl tibbi miidahaleler olarak adlandirilir. Bu
miidahaleler, riskin az olmas1 sebebiyle en ¢ok tercih edilen saglik turizmi sektérlerindendir. Saghik turizmi,
hizla gelisen bir hizmet sektorii olmasinin yaninda bazi sorunlari da biinyesinde barindirmaktadir. Séyle
ki, hasta, saglik hizmeti sunucusu ve araci kurulus arasinda yapilacak olan s6zlesmenin hukuki niteligi be-
lirlemeye muhtagtir. Seminerin ilk boliimiinde, s6zlesmenin hukuki niteligi belirlenmeye ¢alisilmais, sézles-
menin gelisimi, tanimi ve taraflarindan bahsedilmistir. Ardindan giizellestirme amagh tibbi miidahalelerde
saglik turizmi s6zlesmesinde taraflarin hak ve yiikiimliliikleri, sirastyla anlatilmis, uygulamadan 6rnekler
verilmistir. Son olarak sozlesmeyi sona erdiren genel ve 6zen sebeplere deginilerek sunum sonlandirilmistir.

Anahtar Kelimler: Saghik Turizmi, Giizellestirme Amach Tibbi Miidahale, Tibbi Miidahale, Arac1 Ku-
rulus

Calisma Alan: Tip Hukuku
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HEALTH TOURISM CONTRACT ON MEDICAL INTERVENTIONS
FOR BEAUTIFICATION PURPOSES

107th Wednesday Seminar / October 12, 2016

Res. Assist. Ipek Betiil ALDEMIR?

In this Wednesday seminar focused on health tourism, which played an active role in the world. Various
causes that keep patients from being treated in their own contries have caused patient mobility in the world.
Advances in medical science have positively impacted on the treatment of paients in a foreign contry and the
health tourism sector has developed. Cosmetic medical interventions are interventions to correct the appea-
rance of the person or to make the person look better, even though there is no such disorder. Those who aim
to eliminate mental disorders rather than physical ones are called medicinal interventions for beautification
purposes. These interventions are one of the most preferred health tourism sectors because of the low risk.
Medical intervention for beautification are the most preferred health tourism sector because of the low risk.
Health tourism is a rapidly developing service sector as well as some problems. It is necessary to determine
the legal nature of the contract between the patient, the health care provider and the intermediary institu-
tion. In the first part of the seminar, the legal nature of the contract was determined and the development,
definition and sides of the contract were mentioned. Then, the rights and obligations of the parties in the
health tourism contract on medical interventions for beautification purposes were explained and examples
were given from the application. Finally, the presentation has been terminated by referring to the general
and special reasons for ending the contract.

Keywords: Health Tourism, Medical Intervention For Beautification, Intermediary Organization

Field of Study: Medicine Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Civil Law, ibaldemir@ybu.edu.tr
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FELSEFi BAGLAMDA HUKUK OGRETIMI SORUNSALI

108. Carsamba Semineri / 19 Ekim 2016

Prof. Dr. Muharrem KILIC'

Hukuk kuram ve uygulamasinda, hukukun norm-deger ve norm-olgu iliskileri iizerinden sekillenen
boyutu gorece ihmal edilerek, hukukun norm-diizen iliskisine odaklanilmasi ve bu yoniiniin vurgulanma-
s1 s0z konusudur. Hukuk diizene indirgenmis bulunmaktadir. Hukuksal doktrinasyonumuz epistemik bir
dogmatizme dayali bigimde iiretilmektedir. Bu sorunlu yaklagim hukuk 6gretimini de s1g bir kural belleti-

mine ve statiilerin benimsetilmesine dontstiirmektedir.

Hukuksal bilginin dogrudan toplumsal yasama temas eden sosyolojik/pratik ve normatif boyutu itiba-
riyle mesleki bir bilgi ya da pratik olarak tiretimi ve/veya tiiketimi hukukun mesleki bir uygulamaya indir-
genmesine yol agmaktadir. Bu zihinsel tasavvur ve pratik, hukuku bir adliyecilik meslegine doniistiirmek-
tedir. Hukuk aklin1 mekaniklestiren bu tecriibenin, teorik bir biitiinliik ve sistemli bir tutarlilik sergilemesi
olanaksizdir. Pozitif hukuk ile onun ontik varligini anlamli kilan deger alani arasina sikismig bir hukuk
Ogretimi ve bunun ayirdinda bile olmayan bir hukukeu profili ile kars1 karstyayiz. Biitiin bunlar sonucunda,
mevzuat 6gretimine doniisen hukuk 6gretiminin hukuk diisiincesinin temelini tegkil eden adalet idesinin
0zsel degerini 6grencilere ne 6l¢iide benimsetebildigi stiphelidir.

Hukuksal bilgi felsefi bilgi ve bilgelik temelinde kurgulanmak durumundadir. Bu bilgi tiirtiniin teleo-
lojik karakteristigi dogrudan nedensellik sorgulamasini anlamli ve hukuksal bilgiyi 6gretici kilmaktadir. Bir
‘kanun ustast’ ya da ‘yasa teknisyeni’ olmayan hukukgu, teknik hukuk bilgisinin yani sira hukuk kiltiirii ve
ilgili sosyal ve ekonomik bilgilerle donanmis olmalidir. Hukuksal bilgiye iligskin bir epistemik perspektifin
varlig1 ise hukukgu figiiriine epistemolojik bir bilinglilik temin edecektir.

Anahtar Kelimeler: Hukuk 6gretimi, felsefe, hukukg¢uluk
Calisma Alani: Hukuk felsefesi, hukuk pedagojisi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali Baskani, muharremkilic@ybu.edu.tr
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PROBLEMATIC OF TEACHING LAW IN PHILOSOPHICAL CONTEXT

108th Wednesday Seminar / October 19, 2016

Prof. Dr. Muharrem KILIC?

The dimension of law, which is shaped by norm-value and norm-fact relations, is relatively neglected
in the theory and practice of law. The law has been reduced to order. Our legal doctrine is produced based
on an epistemic dogmatism. This problematic approach also turns legal education into a shallow rule regime
and the adoption of status.

In terms of the sociological / practical and normative aspect of legal knowledge directly related to social
life, the production and / or consumption of a professional knowledge or practice leads to the reduction of
the law to a professional practice . This imagination and practice transforms law just a legal occupation. It
is impossible for this experience, which mechanizes the legal mentality, to have a theoretical integrity and
systematic consistency. We are faced with a jurist profile that is stuck between positive law and value field of
law and they do not even aware of it. As a result, it is doubtful to what extent legal education can teach the
basic value of the rule of justice, which forms the basis of the essence of law.

Legal knowledge must be constructed on the basis of philosophical knowledge and wisdom. The tele-
ological characteristic of this type of knowledge directly makes the questioning of causality meaningful. A
lawyer who is not just an expert or technician, should be equipped with knowledge of technical law as well
as legal culture and relevant social and economic knowledge. The existence of an epistemic perspective on
legal knowledge will provide an epistemological consciousness to the jurist figure.

Keywords: Legal education, philosophy, legalism
Field of Study: Philosophy of law, legal pedagogy

2 Ankara Yildinm Beyazit University Faculty of Law, Philosophy and Sociology of Law, Chairman of Department of Philosophy and Sociology of
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TURKIYE’'DE ANAYASA DEGISIKLIKLERININ YARGISAL DENETIMi

109. Carsamba Semineri / 26 Ekim 2016

Ars. Gor. Ismail YAZICIOGLU'

Bu ¢arsamba semineri, anayasa degisikliklerinin yargisal denetiminde Tiirkiye'nin 1961 Anayasasi
doneminden itibaren yasadig1 seriiveni 6rnek Anayasa Mahkemesi kararlariyla agiklamaktadir. 1961 Ana-
yasasinin ilk halinde, Anayasa degisikliklerinin Anayasa Mahkemesinin denetimine tabi olup olmadig:
hakkinda bir kurala yer verilmemistir. Anayasa Mahkemesi bu donemde verdigi bir kararinda anayasa de-
gisikliklerini esas bakimindan da denetleyebilecegini ifade etmistir. Buna karsilik, 1971 yilinda Anayasada
yapilan degisiklikle, anayasa degisikliklerinin sekil bakimindan denetlenebilecegi kabul edilmistir. Mahke-
me ise degistirilemez hitkiimlerle baglant1 kurarak anayasa degisikliklerini esas bakimindan denetlemeye
devam etmistir.

1982 Anayasasinda, anayasa degisikliklerinin yalnizca sekil bakimindan denetlenecegi ifade edilmis
ayrica Anayasa Mahkemesinin sekil denetiminin kapsami da ortaya konmugtur. Boylece Anayasa Mahke-
mesinin denetim yetkisini genisletmesi ve esas bakimindan denetim yapmasi engellenmek istenmistir. Ana-
yasada, sekil denetimi teklif ve oylama ¢ogunluguna ve ivedilikle goriisiilemeyecegi sartina uyulup uyulma-
dig1 hususlari ile sinirh tutulmugtur. Anayasa Mahkemesi, 2008 yilina kadar anayasa degisiklikleriyle ilgili
olarak kendi yetkisinin yalnizca sekil denetimiyle sinirli oldugunu kabul etmistir. 2008 ve 2010 yillarindaki
yapilan anayasa degisiklikleriyle ilgili kararlarinda ise 1961 Anayasas1 dénemindeki i¢tihadina benzer bir
yaklasimda bulunmustur. S6z konusu kararlarda Mahkeme, anayasa degisikliginin degistirilemez hiikiimle-
re aykar1 olup olmadigini denetlemenin sekil denetimi kapsaminda oldugunu ortaya koymustur. Seminerin
sonunda Anayasa Mahkemesinin bu yaklagimi elestirilerek, anayasa degisikliklerinin sekil gortiniimii altin-
da esas bakimindan denetlenmesinin anayasaya aykiri oldugu ifade edilmistir.

Anahtar Kelimeler: anayasa degisiklikleri, yargisal denetim, Anayasa Mahkemesi

Calisma Alani: Anayasa hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Daly, iyazicioglu@ybu.edu.tr
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JUDICIAL REVIEW OF CONSTITUTIONAL AMENDMENTS IN TURKEY

109th Wednesday Seminar / October 26, 2016

Res. Assist. Ismail YAZICIOGLU?

In this wednesday seminar, since the 1961 Constitution, the process of judicial review of constituti-
onal amendments is explained by the decisions of the Constitutional Court. In the first form of the 1961
Constitution, there is no rule on whether the constitutional amendments are subject to the control of the
Constitutional Court. The Constitutional Court stated in a decision made in this period that it could inspect
the constitutional amendment in essence. In return, with the amendment made to the Constitution in 1971,
it was accepted that constitutional amendments could be controlled in terms of form. However, the Cons-
titutional Court continued to control the constitutional amendments on the basis of irrevocable provisions
in terms of essence.

In the 1982 Constitution, it was stated that the constitutional amendments would be controlled only in
terms of shape, and the extent of the form check of the Constitutional Court was put forward. Thus, it was
tried to prevent the Constitutional Court from expanding its check power and conducting checks on es-
sence. The check of constitutional amendments shall be restricted to consideration of whether the requisite
majorities were obtained for the proposal and in the ballot, and whether the prohibition on debates under
expedited procedure was observed. Until 2008, the Constitutional Court has recognized that its jurisdiction
in relation to constitutional amendments is limited to form check. In its decisions on constitutional amend-
ments made in 2008 and 2010, it made a similar approach to the case-law of the 1961 Constitution. In these
judgments, the Court found that it was in the form of oversight to check whether the constitutional amend-
ment was contrary to unchangeable articles. At the end of the seminar, this approach of the Constitutional
Court has been criticized and it has been stated that it is unconstitutional to supervise the constitutional
amendments under the form appearance in terms of essence.

Keywords: Constitutional amendments, judicial review, Constitutional Court

Field of Study: Constitutional law
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SERMAYE SIRKETLERINDE YONETICILERIN KAMU
ALACAGI SORUMLULUGU

110. Carsamba Semineri / 2 Kasim 2016

Ars. Gor. Mert SITLAHSOR!

Sermaye sirketleri kendisini olusturan paysahipleri ve faaliyetlerini yiiriiten yoneticilerden ayr1 bir hu-
kuki kisilige sahiptir ve kural olarak sirket islerinin biitiin sonuglarindan sirket tiizelkisiligi sorumludur.
Sermaye sirketleri devlete olan borglarini 6demediginde yonetici ve ortaklarinin 6denmeyen borgtan dolay1
sorumlulugu s6z konusu olabilmektedir. Boyle bir durumda, fer’i borglular olarak yonetici veya ortaklarin
6denmeyen kamu borcunu sahsi malvarliklarindan 6demeleri gerekmektedir. Baska deyisle, 6denmemis
vergilerden yonetici ve ortaklarin bireysel sorumlulugu giindeme gelmektedir.

Sermaye sirketi yonetici ve ortaklarinin kamu alacagindan sorumlulugu, mevzuatta farkli hitkiimlerde
yer almig fakat birbirini tamamlayacak degil birbiriyle celisecek sekilde diizenlenmistir. Mevzubahis hii-
kiimler ticaret hayatinda ve uygulamada gerceklesen olgular neticesinde olusan belirsizlikleri gidermek ve
uyusmazliklar: ¢6zmek i¢in de yeterli imkéan saglamamaktadir. Boyle olunca da, vergileri ve diger kamu ala-
caklarini tahsil etmekle gorevli kamu idaresi kanunlarin uygulanmasinda yogunlukla hataya diisebilmekte
ya da alacagini bir an evvel elde etmek saikiyle hukuka aykiri islemler yapabilmektedir. Bu ¢alismada, kamu
alacaginin sermaye sirketi yoneticilerinden ve ortaklarindan tahsil edilebilmesinin sartlari, kamu alacag:
sorumlulugunun kapsami ve niteliginin incelenip aktarilmasi amag edinilmistir.

Anahtar Kelimeler: Kamu alacagy, bireysel sorumluluk, 6denmemis vergiler

Calisma Alant: Vergi Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Mali Hukuk Anabilim Dali, msilahsor7@gmail.com
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LIABILITY OF DIRECTORS IN CAPITAL STOCK COMPANIES
FOR UNPAID TAXES

110th Wednesday Seminar / November 2, 2016

Res. Assist. Mert SILAHSOR?

A corporation is an independent and separate legal entity in its own right, and debts incurred by the en-
tity are its responsibility. As a general rule, the directors and shareholders of a corporation are not personally
liable for the entity>s taxes and other debts. However, when the corporation turns out to be unable to pay
them, under certain circumstances, corporate directors and its shareholders can be held personally liable. In
joint stock companies, directors are liable for being a secondary debtor for unpaid taxes.

The legal arrangements for directors’ tax liability are settled in different regulations but these are not
complementary and mostly in conflict with each other. Thus, such norms are unsuccessful to disambiguate
business life and inadequate for the settlement of disputes. This study considers and discusses the problem
that corporate directors are liable for company’s outstanding debts to the public authority.

Keywords: Public credit, personal liability, unpaid taxes

Field of Study: Tax Law

2 Ankara Yildirm Beyazit University Faculty of Law, Department of Tax Law, msilahsor7@gmail.com
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CEZA HUKUKU ILKELERI ACISINDAN iDARi YAPTIRIMLAR

111. Carsamba Semineri / 09.11.2016

Ars. Gor. Murat EKINCI!

I¢timai (sosyal) hayatin s6z konusu oldugu her yerde belirli kurallarin bulunacagi ve bu kurallara uyul-
madig takdirde miieyyideye maruz kalinacagi muhakkaktir. Bu durum sadece medeni toplumlar agisin-
dan degil, medeniyetten ¢ok uzak ilkel tabir edilen kabileler agisindan dahi gecerli olan genel bir kuraldur.
Nitekim insan, hayatini tek basmna idame edebilecek istidat ve kabiliyete sahip degildir ve mecburen diger
insanlar ile miinasebette bulunacaktir. Diger insanlar ile miinasebette bulunma mecburiyeti ise birtakim ku-
rallarin ingasini netice verecek ve fakat bu da yeterli olmayip kurallara riayet etmeyenler hakkinda miieyyide
uygulama mecburiyeti hasil olacaktir.

Yaptirim; kamu diizenini ve toplum huzurunu saglama amaciyla kamu otoritesi tarafindan vazedilmis
kurallara muhalefet halinde maruz kalinacak bir neticedir. Adli diizen ve idari diizen birbirinden farkli
hukuki degerlerle ilgili oldugu icin adli ve idari diizeni koruyan miieyyidelerin agirliklari, amag-lari, verilis
usulleri, tesis makamlari, icra edilme sartlar ve hukuki dayanaklar: farklidir.

Bu farkliliklar sebebiyle; kanunilik, sahsilik, él¢tliliik, geriye ylirtimez-lik, miikerrer cezalandirma
yasagl, savunma hakki, lehe kanunun uygulanmas: gibi temel ceza hukuku ilkelerinin adli sug ve cezalar ile
idari sug ve cezalarda uygulanmas birbirinden farklidir. Ornegin sucta ve cezada kanunilik ilkesi adli sug
ve cezalarda kat1 bir sekilde uygulanirken; idari sug ve cezalarda sade—ce “cezada kanunilik” ilkesi mutlak
uygulanmakta; “sugta kanunilik” ilkesinin varlig: ise kismen kabul edilmektedir.

Anahtar Kelimeler : Ceza hukuku ilkeleri, idari sug, idari yaptirim.

Calisma Alani : Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi idare Hukuku Anabilim Dali, mekinci@ybu.edu.tr
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ADMINISTRATIVE SANCTIONS IN TERMS OF
CRIMINAL LAW PRINCIPLES

111 Th Wednesday Seminar / 09.11.2016

Res. Assist. Murat EKINCI?

It is certain that there will be certain rules in every place where social life is concerned, and that it will
be subject to sanctions if these rules are not followed. This is a general rule that applies not only to civilized
societies, but also to tribes called primitive, far from civilization. As a matter of fact, man does not have the
capacity and ability to sustain his life on his own and he will necessarily have to contact other people. The
obligation to engage with other people will result in the construction of a number of rules, but this is not
enough, but it will be obligatory to impose sanctions on those who do not respect the rules.

Sanction is a consequence to be subjected in case of objecting the prin—ciples, which are introduced by
state authority to provide public order and public weal. Because of Judicial Order and Administrative Order
are concerned with distinct legal values; heaviness, purpose, issuing methods, the methods of penalizing,
conditions of execution, legal basis of punishments which protect Judicial and Administrative Order, are
different.

Regarding these differences, the execution of Basic Criminal Law Principles such as legality, Individual
criminal responsibility, proportionality, non-retroactivity of laws, the ban of resentence, the right of defence
and the law more favourable to the person differ in forensic crimes and punishments as well as administrati-
ve crimes and punishments. For instance; whilst the principle of legality in crime and punishment is practi-
ced rigidly in forensic crimes and punishment, only ‘legality in punishment’ is practices rigidly in administ-
rative crime and punishments; the existence of the principle of ‘legality in crime’ is partially acknowledged.

Keywords : Criminal law principles, administrative crime, administra—tive sanction.

Field of Study: Administrative law.
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ANAYASADA ULUSLARARASI HUKUK VE ANTLASMALARIN
ANAYASAL DENETIMi SORUNU

112. Carsamba Semineri / 9 Kasim 2016

Ars. Gor. Omer UNLU!

T.C. Anayasas1 muhtelif kisimlarinda uluslararast hukuka farkli baglamlarda atifta bulunarak ulusla-
raras1 hukukun i¢ hukukumuzdaki yerini ve degerini tartimayr miimkiin kilmaktadir. Bunlarin arasin-
da en mithiminin ise uluslararasi antlasmalarla ilgili diizenlemeyi iceren 90. madde oldugu soylenebilir.
Bu maddenin ilk fikras: uluslararast antlagmalarin TBMMce uygun bulunmasiny; ikinci ve tgtincii fikrast
ilk fikrada ifade edilen genel kuralin bir istisnas: olarak kimi anlasmalarin uygun bulma kanununa gerek
olmaksizin yayimlanmadan ytiriirliige konulabilecegini kimi antlagmalarinsa TBMM'ce uygun bulunmasi
zorunlulugu olmadig1 ancak belirli tiirdeki antlasmalarin yayimlanmadan yiiriirliige giremeyecegini ifade
etmis; dordiincii fikra ise Tiirk kanunlarina degisiklik getiren antlagmalarin birinci fikra hitkmiine tabi ol-
dugunu hiikiim altina almistir. Son fikra ise uluslararas1 antlagmalarin normatif degerine dair birkac tespit
yapmuis ve usuliine gore yiirtirlige konulmus bir antlagsma hakkinda ise anayasaya aykirilig1 iddiasi ile Ana-
yasa Mahkemesine bagvurulamayacagini hiikiim altina almistir.

Dil ve anlatim bakimindan anlagilmasi zor olan bu anayasal diizenleme yaninda kanun koyucu 244
sayili kanun ile bir uluslararas: antlasmanin hangi fikra hitkmiine tabi olacag: konusunda tavsif salahiyeti-
ni Bakanlar Kuruluna vererek yiiriitme organinin uluslararast antlagma akdederek -antlagsmanin anayasal
denetime tabi olmayisiyla- yiiriitme fonksiyonundan daha ayricalikli bir fonksiyonu yerine getirebilmesine
teorik olarak imkan tanimigtir. Diger taraftan meclis onayina sunulan uluslararas: antlasmalar bakimindan
da antlagmaya taraf olunmadan ve antlagma yiirtirliige girmeden 6nce anayasal bir 6n denetim modelinin
kurulmamis olmasi, eger gercekten {istiin olduguna inanilan bir anayasa varsa anayasanin tstiinliigii ilkesi
ile de bagdasir goriinmemektedir. Dolayisiyla, gerek hangi antlasmalarin meclis onayina tabi olacag: husu-
sunun gerekse de antlagmalarin yiiriirlige girmeden 6nce anayasal denetiminin yapilmasini saglayacak bir
modelin kurgulanmasinin imkanlar: tizerinde durulmasi elzemdir. Bu ¢alismada Anayasanin uluslararas:
hukukla kurdugu bag irdelenmis ve uluslararas: antlagmalarin anayasal denetimi sorunu tartisilmistir.

Anahtar Kelimeler: Anayasanin tistiinliigii, uluslararas: hukuk, anayasal denetim

Calisma Alani: Anayasa Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, o.unlu@ybu.edu.tr
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INTERNATIONAL LAW IN CONSTITUTION OF REPUBLIC OF TURKEY
AND CONSTITUTIONAL REVIEW OF INTERNATIONAL TREATIES

112nd Wednesday Seminar / November 9, 2016

Res. Assist. Omer UNLU?

Constitution of Turkey makes possible to discuss the value of international law in national plane by
referring to international law in different contexts. The most important one is the 90th article which estab-
lishes the regulations on international treaties. The first paragraph of this article is that the international
treaties should be approved by the TGNA; the second and third paragraphs set out the provisions on the
exceptions to the general rule mentioned in the first paragraph; the fourth paragraph stipulates that the
treaties resulting in amendments to Turkish laws are subject to the provisions of the first paragraph. The
last paragraph has made a number of determinations on the normative value of international treaties and
stipulates that no appeal to the Constitutional Court shall be made with regard to treaties which have been
put into force accordingly, on the grounds that they are unconstitutional.

In addition to this constitutional regulation, the legislative body has delegated the power to the Coun-
cil of Ministers to characterize an international treaty by the law numbered 244 which is directly related to
which procedure of the article 90 is applicable. So, the Council of Ministers may ratify any treaty without
need to parliamentary approval theoretically.

On the other hand, in terms of international treaties submitted for parliamentary approval, that a cons-
titutional model of pre-audit is not established before ratification to a treaty, if there is a constitution which
is believed to be superior, does not seem to be compatible with the principle of the supremacy of the consti-
tution. Therefore, it is essential to focus on the possibilities of establishing a model that ensures international
treaties shall be subject to parliamentary approval and constitutional review before they come into force.
In this study, the relationship of the constitution with international law is assessed and the constitutional
review of international treaties is discussed.

Keywords: The supremacy of the constitution, international law, constitutional review

Field of Study: Constitutional Law
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ADALET OYUNU (FILM OKUMASI)

114. Carsamba Semineri / 14 Aralik 2016

Prof. Dr. Ali Safak BALI'

AYBU Hukuk Fakiiltesi tarafindan diizenlenen “Hukuk Temali Film Okumalar1” etkinliginin ilk bu-
lusmasi 14.12.2016 tarihinde gergeklestirildi. Hukuk Fakiiltesinin diger bir etkinligi olan 114. Carsamba
Semineri ile birlestirilerek sunulan bu ilk programin ana konusunu Mahur OZMEN tarafindan yazilan ve
yonetilen “Adalet Oyunu” adli film olusturmaktaydi. Etlik Bat1 Kampiisii B Blok -2. Kat Cep Sinema Sa-
lonunda gerceklestiren etkinlige AYBU Hukuk Fakiiltesi 6grencilerinin katilimi yogundu. AYBU Rektor
Yardimcis1 ve Hukuk Fakiiltesi Dekani Prof. Dr. Saymn M. Fatih USAN1n agilis konusmalariyla baglayan
program “Adalet Oyunu” adli filmin gosterimiyle devam etti. Filme 15 dakikalik ara verildi ve film arasinda
kokteyl diizenlendi. Daha sonrasinda film gosterimine devam edildi. Film bittikten sonra “Hukuk Temal:
Film Okumalarr” etkinliginin ilk misafir konugmacilar: olarak ilgili filmin senarist-yonetmeni Sayin Mahur
OZMEN ve AYBU Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi Ana Bilim Dali Ogretim Uyesi Prof. Dr.
Ali Safak BALI tarafindan bir soylesi gerceklestirildi. Konusmacilarin genel olarak filmle ilgili ve devaminda
“hukuk” ve “adalet” kavramlarina iligkin fikir ve yorumlarinin ardindan, izleyicilerin katilim ve katkilariyla
gerceklestirilen soru-cevap kismina gegildi. Program, AYBU Hukuk Fakiiltesi Dekani Prof. Dr. M. Fatih
USAN ile Dekan Yardimcist Yrd. Dog. Dr. Ahmet KILINC tarafindan konusmacilar Mahur OZMEN ve
Prof. Dr. Ali Safak BALT'ya tesekkiir plaketlerinin takdim edilmesiyle sona erdi.

Caligma Alani: Ozel Program

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Hukuk Sosyolojisi ve Felsefesi Ogretim Uyesi, alisbali@hotmail.com
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ADALET OYUNU (DISCUSSION ON A FILM)
114th Wednesday Seminar / December 14, 2016

Prof. Dr. Ali Safak BALI 2

The first meeting for Movie Reading with Legal Theme organized by AYBU Faculty of Law, was held on
14 December 2016. The first programme was held under the event of 114th Wednesday Seminar. The first
movie of the programme was “Adalet Oyunu” (Justice Game) written and directed by Mahur OZMEN. The
event took place with the broad participation of students of the Faculty of Law, at the Mini Movie Theatre on
the second floor of B Block in the Etlik West Campus. The programme commenced with the opening spee-
ch of Vice-Chancellor of AYBU and Dean of the Faculty of Law Honourable Prof. Dr. M. Fatih USAN and
continued with the movie screening of “Adalet Oyunu”. After the movie, teaching fellow of the Department
of Philosophy and Sociology of Law at AYBU Faculty of Law Ali $afak BALI interviewed with the director
and screenwriter of the movie Mahur OZMEN. After the discussions and comments of speakers on the
concepts of “law” and “justice”, questions-answers section was held with the participation of the audience.
The programme ended with the presentation of the plaques of appreciation to Mahur OZMEN and Prof. Dr.
Ali Safak BALI by Dean of AYBU Faculty of Law Prof. Dr. M. Fatih USAN and Vice-Dean Assist. Prof. Dr.
Ahmet KILINC.

Field of Study: Special Program

2 Ankara Yildirnm Beyazit University, Faculty of Law, Departmant of Philosophy & Sociology Of Law, alisbali@hotmail.com
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AKADEMISYENLER ICIN “YENi” DISIPLIN SUCLARI MI YOKSA
“YINE” DISIPLIN SUCLARI MI?

117. Carsamba Semineri / 04 Ocak 2017
Yrd. Dog. Dr. Engin SAYGIN'

1981 tarih ve 2547 sayili Yitksekogretim Kanunu'nda otuz tig yil sonra 2014 tarih ve 6528 sayili Kanun
ile degisiklik yapilmak suretiyle 6gretim elemanlari, memur ve diger personele uygulanabilecek disiplin ce-
zalar1 (uyarma, kinama, yonetim gorevinden ayirma, ayliktan kesme, kademe ilerlemesinin durdurulmasi,
iniversite 6gretim mesleginden ¢ikarma ve kamu gérevinden ¢ikarma) kanunda tek tek sayilmistir. Disiplin
cezasina konu fiil ve eylemlerin neler oldugu ise Yiiksekogretim Kurulunca 1982 tarihinde ¢ikarilmis olan
Yiiksekogretim Kurumlar1 Yonetici, Ogretim Elemani ve Memurlar Disiplin Yonetmeliginde diizenlemisti.

Anayasa Mahkemesi ve Danistay ictihatlarinda disiplin sug ve cezalar1 agisindan kanunilik ilkesinin
gecerli oldugu yoniindeki goriise uyum saglamay: hedefleyen bu degisiklikte disiplin cezalarinin neler ol-
dugunun kanunda diizenlenmesi, Anayasa Mahkemesi tarafindan Anayasa’ya uygun gériilmiis ancak Ka-

nundaki “hangi fiillere hangi disiplin cezalarinin uygulanacag” hiikmii ayni gerekge ile Anayasaya aykir
goriilerek iptal edilmistir.

Bu iptal karar1 tizerine 1982 yilindan itibaren uygulanmakta olan Yiiksekogretim Kurumlar1 Yonetici,
Ogretim Elemani ve Memurlar Disiplin Yonetmeligi énce hukuki dayanaktan yoksun kalmis daha sonra ise
Yiiksekogretim Kurulu tarafindan yirirlitkten kaldirilmigtir.

2016 yilinin Aralik ayinda 6764 sayili Kanun ile yeniden diizenlenen 2547 sayili Yiiksekogretim Kanu-
nu'nun 53. maddesinde disiplin sonucunu olusturan fiillerin neler oldugu diizenlenmistir.

Bu giincel gelismeler 151nda bu haftaki Carsamba Seminerinde yiiksekogretim kamu gorevlilerinin di-
siplin su¢ ve cezalar1 degerlendirilmektedir.

Anahtar Kelimeler: Disiplin Suglari, Disiplin Cezalar1

Calisma Alant: Disiplin Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali, esaygin@ybu.edu.tr
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“NEW?” OR “THE SAME” DISCIPLINARY CRIMES FOR ACADEMICS?

117th Wednesday Seminar / January 04, 2017

Assist. Prof. Dr. Engin SAYGIN *

Law on the Amendment of the National Education Basic Act and Some Acts and Decrees Having
the Force of Law No 6528 dated 2014 has amended the Higher Education Act No 2547 dated 1981 after
thirty-three years. According to this amendment, disciplinary penalties (warning, reprimand, removal from
administrative post, deduction from monthly salary, delay in the salary step increase and discharge from the
civil service) have been enumerated. The acts and actions require disciplinary penalties have been regulated
by the Higher Education Institution through the Disciplinary Regulation of Administrator, Academic Staff
and Officers in the Higher Education since 1982.

This regulation attempted to ensure the principle of legality for disciplinary offences and penalties in
accordance with the case law of the Constitutional Court and the Council of State. However, the Constituti-
onal Court has annulled the sentence of “the acts and actions require disciplinary penalties shall be enforced
by the Regulation” in the Act No 2547.

Due to the annulment of this regulation, the Disciplinary Regulation of Administrator, Academic Staff
and Officers in the Higher Education dated 1982 firstly lost its legal ground and then the Higher Education
Institution has abolished it.

The amended Article 53 of the Higher Education Act by the Act No 6764 in December 2016 has clearly
regulated the acts and actions involve disciplinary penalties.

In the lights of recent developments, this Wednesday Seminar will evaluate the disciplinary crimes and
punishments of civil servants in the higher education.

Keywords: Disciplinary Crimes, Disciplinary Punishments

Field of Study: Disciplinary Law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Administrative Law, esaygin@ybu.edu.tr
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DEVLET HALEFIYETININ VATANDASLIK UZERINDEKI ETKISi

118. Carsamba Semineri / 22 Subat 2017

Ars. Gor. Saadet KOK DEGERLI

Devlet tilkesinin tamaminin ya da bir kisminin el degistirmesi olarak kisaca tanimlanabilecek halefi-
yet kurumunun, uluslararas: hukukta kendisine baglanan birtakim sonuglar1 vardir. Bunlar devletin bizzat
kendisini ilgilendirdigi gibi, giin gectik¢e uluslararasi hukukun bir siijesi olarak koruma alanlar1 artan ger-
ek kisileri de ilgilendirmektedir. Bununla ilgili olarak vatandaghgin, devlet tarafindan kisilere taninmis
bir statii olmasi yaninda onun temel bir insan hakk: oldugu da unutulmamalidir. Ote yandan giiniimiizde
vatandas olsun ya da olmasin herkesin, temel hak ve 6zgiirliiklerin biiytik ¢ogunluguna, sirf insan olmasi
sebebiyle sahip oldugu kabul edilmelidir. Halefiyete iliskin yapilan uluslararasi sozlesmelerde de aile birligi,
ayrimcilik yasagi, uluslararas: hukukta kuvvet kullaniminin yasak olmasi gibi ilkelere yer verdigi goriile-
cektir. Halefiyet durumlarinda kisinin hak kaybina ugramamasi igin hem uluslararast hem de ulusal alanda
diizenlemeler yapilmalidir.

Sunumumuzda yer verildigi iizere halefiyet durumlarinda kisinin hak kaybina ugramamas i¢in hem
uluslararast hem de ulusal alanda diizenlemeler gelistirilmesi gerektigi 6nerilmektedir. Devletin egemenlik
degisikligine ugramasi veya halefiyet durumlarinda o {ilke vatandaslarinin bu statiilerinin onlarin rizalari
hilafina degisemeyecegi bir ilke olarak kabul edilmelidir. 1978 Viyana Sozlesmesi, 1983 Viyana Sozlesmesi
ve 1999 BM Taslag1 uluslararasi hukuka aykir: tilke kazanimlar1 sonucu meydana gelen halefiyet durum-
larimni dolayli olarak engelledigi icin, bu sekilde meydana gelen halefiyet durumlarina dayanilarak verilen
vatandashgin da uluslararasi hukuka aykir: bulundugu séylenebilir. Egemenlik degisikligine baglanan bir
sonug olarak kabul edilen halefiyetin sonuglar:1 basta devletin kural koyma yetkisi olmak {izere, devletin
malvarlig1 tizerindeki haklari, yikiimlii oldugu borglar: ve devletin vatandaslar: tizerindeki etkisi yoluyla
kendini gostermektedir.

Anahtar Kelimeler: Halefiyet, halef devlet, vatandaslig1 segme hakki.

Calisma Alant: Milletlerarasi Hukuk.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, sdegerli@ybu.edu.tr
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EFFECT OF SUCCESSION ON CITIZENSHIP IN INTERNATIONAL LAW

118th Wednesday Seminar / February 22, 2017

Res. Assist. Saadet KOK DEGERLI?

In international law, there are some certain results attached the succession, which can be defined as the
handover of all or a part of the state. These results interest real persons whose protection areas have been
expanded day by day as a subject of international law as well as states itself. In this regard, it should not be
forgotten that citizenship is a basic human right besides a status recognised by states to persons. In addition,
today, it should be accepted that everyone regardless of being a citizen or not of the state have majority of
basic human rights only because they are human. It will be seen that international treaties regarding succes-
sion include some principles such as unity of family, prohibition of discrimination, prohibition of the use
of force in international law. In succession circumcantes, regulations should be made in both national and
international areas for anyone not to lose any right.

As it is mentioned in our presentation, it is suggested that regulations should be developed both in
international and national fields in order to prevent the loss of rights of the person in case of succession, in
case of sovereignty change or succession, It should be accepted as a principle that the the status of citizens of
that country cannot change to the contrary of their consents. Since the 1978 Vienna Convention , the 1983
Vienna Convention and the 1999 UN Draft indirectly hampered the succession status of the country, it can
be said that the citizenship given on the basis of the succession status taken place in that way is incompa-
tible with international law. The consequences of the succession, which is considered to be a consequence
of sovereignty change, show themselves through the state’s power to rule, the state’s rights to its assets, the
obligations it is liable to, and its influence on the citizens of the state.

Keywords: Succession, successor state, the right to chose citizenship.

Field of Study: International law.

2 Ankara Yildirnm Beyazit University Faculty of Law Department of International Law, sdegerli@ybu.edu.tr
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YUKSEKOGRETIM KURUMLARINDA GERCEKLESTIRILEN BULUSLAR
UZERINDE PATENT HAKKI

119. Carsamba Semineri/ 01.03.2017
Ars. Gor. Siileyman KIRAN'

551 sayili Patent Haklarinin Korunmas: Hakkinda KHK ytiriirlikten kaldirildi. Bunun yerine patent
haklar1 6769 sayili Smai Miilkiyet Kanunu ile diizenlenmigstir. Sinai Miilkiyet Kanunu’n 121. maddesi yiik-
sekogretim kurumlarinda gerceklestirilen buluglara iligkindir. Bu sali seminerinde, bu hiikiim esas alinarak
degerlendirilme yapilmigtir.

Sinai Miilkiyet Kanunu'n 121. madde diizenlemesi birgok sorunu da beraberinde getirmistir.

Bunlardan ilki; yitksekogretim kurumundan nerenin anlasilmasi gerektigidir. Bu degerlendirme, Sinai
Miilkiyet Kanunu 121. maddenin yer bakimindan uygulanmasina iliskindir.

Ikincisi, kisi bakimindan uygulanmasidir. Seminerde, 6gretim elemani disindaki kigilerin buluslarinin
bu kapsamda degerlendirilip degerlendirilemeyecegi ele alinmistir. Bu ise, hitkmiin kisi bakimindan de-
gerlendirilmesidir. Diger bir sorun ise; hitkmiin hangi zaman diliminde uygulanabilecegidir. Bu ise; zaman
bakimindan uygulama olarak adlandirilmigtir. Seminerde tespit edilen diger bir sorun; iiniversiteler aras
ortak calismalarda ortaya ¢ikan buluglarin hak sahipligidir.

Seminerde, yliksekdgretim kurumlarinda gergeklestirilen buluslarda bagvuru stireci de ele alinmistir.
Bu kapsamda, hangi siire i¢inde ve nereye basvurulabilecegi anlatilmistir. Yitksekogretim kurumunun pa-
tent hak sahipliginden vazgegilmesi durumunda ne olacagi belirtilmistir. Patent gelirine iliskin degerlendir-
melerde bulunulmustur.

Seminerin sonug boliimde; su degerlendirmelerde bulunulmustur: Patent geliri i¢in belirlenen “en az
tigte bir oranin” ucu agiktir. Patent geliri i¢in belirlenen gelirin kismen de olsa ytiksekogretim kurumuna
devredilmesi pratik acidan olumsuz sonuglara yol agabilir. Yitksekogretim kurumunun hak sahipliginden
vazgecmesi Sayistay denetimi bakimindan olumsuz sonuglara yol agabilir.

Anahtar Kelimeler: Patent hakky, yiiksekogretim kurumu, fikri milkiyet hukuku

Calisma Alant: Fikri miilkiyet hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Ticaret Hukuku Anabilim Dall, skiran@ybu.edu.tr.
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PATENT RIGHTS FOR INVENTIONS REALIZED WITHIN HIGHER
EDUCATION INSTITUTIONS

119th Wednesday Seminar / March 1, 2017

Res. Assist. Silleyman KIRAN?

Decree-law. no 556 for the Protection of Patent Rights has been roveked. Instead of this code, patent
rights have been regulated as the Code of Industrial Property no 6769. Art. 121 of the Code of Industrial
Property is about patent rights for inventions realized within higher education institutions.

Art. 121 of the Code of Industrial Property no 6769 also brought many problems. The first of these is
where should be understood from higher education institutions. This evalution is about implementation of
Art. 121 of the Code of Industrial Property in terms of place. Second is implementation of Art. 121 of the
Code of Industrial Property in terms of person. In the seminar, it have been discussed whether inventions
of non-lecturers are in this scope or not. This is implementation of the provision in terms of person. Anot-
her problem is the time period in which the provision can be applied. It is as named implementation of the
provision in terms of person. Another problem detected in the seminar is the ownership rights to inventions
that is invented in inter-university joint studies.

Application process of inventions realized within higher education institutions has been analyzed in
the seminar. In this context, in which time and to where can be applied was explained. The case of what
will be happened is also explained when it is released from right ownership of higher education institution.
Patent income is evaluatied. In the conclusion of the seminar; the following evaluations have been made: “At
least one-third of the rate” that is determined for patent income is unclear. “At least one-third of the rate” that
is determined for patent income of partly be transferred to higher education institutions can lead to negative
consequences in practical terms. Releasing from right ownership of higher education institution can lead to
negative consequences in terms of Court of Accounts’ control.

Keywords: Patent right, higher education institution, intellectual property law

Field of Study: Intellectual property law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Commercial Law, skiran@ybu.edu.tr.
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HUKUK YARGILAMASINDA ISTINAF

120. Carsamba Semineri / 8 Mart 2017

Ars. Gér. Siileyman Burak GUNDOGDU'!

Diinyada istinaf uygulamalarina iligkin iki sistem ongoriilmektedir. Birincisi, genis istinaf sistemidir.
Bu sistemde ilk derece yargilamasindaki gibi yeniden inceleme gergeklestirilmekte; maddi mesele yeniden
ele alinip degerlendirilmektedir, klasik istinaf sistemi ve istinafin ilk ortaya ¢iktig1 donemlerdeki uygulama-
lar bu esasa dayanmaktadur. Ikincisi ise dar istinaf sistemidir. S6z konusu sistemde; istinafta her sey yeni-
lenmemekte, maddi olay incelemesi yapilmakla birlikte kural olarak 6zellikle ilk derecede ileri siiriilmeyen
hususlar burada incelenmemektedir. Ulkemizde kabul edilen istinaf sistemi bu ikinci sistemdir. Istinaf da
temyiz gibi bir kanun yolu olmakla birlikte, temyizle istinaf incelemeleri arasinda temel nitelik farkliliklar
bulunmaktadir. Temyizde esas itibariyle hukukilik denetim yapilir, istinafta ise, kanunda belirtilen kurallar
ve sinirlar gergevesinde maddi ve hukuki denetim yapilir. Istinafta gerektiginde yeniden inceleme yapil-
digindan, ilk derece mahkemesi karari kaldirilarak Bolge Adliye Mahkemesi tarafindan yeniden bir karar
verilebilir; temyizde ise hukukilik denetimi yapildigindan yeni bir karar verilmeyip esas itibariyle alt derece
mahkemesinin karar1 bozulur yahut onanir. Bu sebeple, Yargitaydan farkli nitelik tagryan Bolge Adliye Mah-
kemesi kararlarini bozma ya da onama seklinde ifade etmek dogru degildir. Istinaf sisteminin kabulii ile
birlikte, Yargitay’ i onceleri daha ¢ok fiili gerekliliklerle gerceklestirdigi maddi denetimi yapmamast, delil
degerlendirmesi vb. hususlara artik girmemesi gerekir. Istinaf asamasinda kanundaki sinirlar ¢ergevesinde
yeni bir vakia incelemesi yapilabilecektir. Yargitay ise artik zaten olmasi gerektigi gibi salt hukukilik dene-
timi yaparak, ictihat birliginin olusmasina hizmet edecektir. ilk derece mahkemesinin olaylara, delillere,
hukuki sebeplere iliskin degerlendirme konusundaki eksiklik ve yanlisliklar: istinaf sebebi teskil edebilir.
Esas itibariyle ustil hukukuna veya maddi hukuka iligkin hatalar istinaf sebebi olarak ileri siiriilebilir. Istinaf
incelemesi i¢in tarafin istinaf sebeplerini 6ne siirmesi biiyiik 6nem arz etmektedir. Zira kural olarak incele-
me ileri stiriilen istinaf sebepleri ile sinirli olarak yapilir ve Bolge Adliye Mahkemesi bu istinaf sebepleri ile
baglidir. Bu kuralin istisnasini kamu diizeni olusturmaktadir zira kamu diizeni ile ilgili hususlar mahkemece
re’sen gozetir. Istinaf agamasinda yapilamayacak bazi igler de vardir. Bunlar Hukuk Muhakemeleri Kanu-
nuwnun 357. maddesinde sinirl olarak sayilmistir. Bu gercevede istinafta yeni vakialarin ileri siirtilemez,
talep sonucunun genisletilmesi ve degistirilmesi miimkiin degildir, 1slah yapilamaz, kars1 dava agilamaz,
davaya miidahalede bulunulamaz, davalar birlestirilemez, yeni delillere dayanilamaz ve yetki sézlesmesi

yapilamaz.

Anahtar Kelimeler: istinaf, temyiz, kamu diizeni, hukukilik denetimi

Caligma Alani: Medeni Usil ve cra iflas Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Medeni Usl ve icra iflas Hukuku Anabilim Dali, sbogundogdu@ybu.edu.tr
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APPEAL IN CIVIL LAW

120. Wednesday Seminar / March 8, 2017

Res Assist. Siileyman Burak GUNDOGDU?

There are two systems for appeal applications in the world. The first is a wide appeal system. In this
system, re-examination is carried out as in the first instance courts; the key issue is reconsidered and re-e-
valuated. The classical system of appeal and the first practices are based on this principle. The second is the
narrow appeal system where everything is not renewed. Although a material case study is carried out, facts
that haven't been argued in the first instance courts are not examined here. The appeal system adopted in
our country is the second system. Even though the appeal is a law remedy such as the appeal in Cassation,
there are fundamental differences between appeal and appeal in Cassation. During an appeal in Cassation,
a legality audit is carried out but, during an appeal material audit, along with the legality audit, is carried
out within the rules and limits determined in the codes. Since re-examination is made when necessary, the
Court of Appeals can dismiss the First Instance Court's decision and give a new decision instead. As a mat-
ter of fact, the decision of the lower court is overturned or approved and a new decision isn't given in the
Appeal in Cassation since only legality audit is made. For this reason, it is not right to state the decisions of
the Court of Appeals, which are different from the decisions of Court of Cassation, as approval or decision to
overturn. With the adoption of the appeal system, the Court of Cassation should not make neither material
audit nor the evaluation of evidence anymore which was previously done out of actual necessity. In Court
of Appeals, a new fact can be examined within the limits of the law. The Court of Cassation, on the other
hand, will now serve to the formation of jurisprudence. Deficiencies and inaccuracies regarding the evalua-
tion of events, evidence and legal reasons made by the first instance court may count as a reason for appeal.
Essentially, errors concerning procedural law or material law can be asserted as grounds of appeal. It is truly
important that the party submits reasons for appeal because the examination is made limited to the reasons
for appeal and the Court of Appeal is bound by those reasons given by the parties as a rule. The exception to
this rule is public order because the issues of public order are examined as ex officio by the court. Moreover,
there are some things that con not be done in appeal stage. These were regulated in Article 357 of the Code
of Civil Procedure limitedly. In this context, new facts cannot be asserted, the requests from the court cannot
be expanded or changed, there cannot be any corrections, counterclaim cannot be filed, the case cannot be
intervened, the cases cannot be combined, new evidences cannot be brought and the contract of authority
cannot be made.

Keywords: Appeal, appeal in cassation, public order, legality audit

Field of Study: Civil Procedure Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Civil Procedure and Enforcement-Bankruptcy Law, sbgundogdu@ybu.edu.tr
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SIGORTA HUKUKUNDA TAHKIM

121. Carsamba Semineri / 15 Mart 2017

Ars. Gor. Tugge Nimet YASAR!

Tiirkiyede 2007 yilinda yiiriirliige giren 5684 sayil1 Sigortacilik Kanunu ile sigorta hukukunda tahkim
sistemi ilk defa diizenlenmistir. Sigorta tahkim sistemi ile sigortalilar ve sisteme {iye sigortacilik yapan ku-
ruluglar arasindaki uyusmazliklarin ¢6ziimii amaglanmaktadir. Yabanci devletlerde uygulanan “ombuds-
manlik sistemi’ne benzer olan bu sistem ile uyusmazliklarin bagimsiz, hizly, basit ve maliyet etkin bir usulle
¢ozlime kavusturulmasi, sigortalilarin hak kayiplarimin dnlenmesi amaglanmaktadir. Sigorta hukukunda
tahkime iliskin Sigortacilik Kanunu hiikiimleri yaninda “Sigortacilikta Tahkime iliskin Yonetmelik” ve “Si-
gorta Tahkim Ustilii ve Sigorta Hakemlerine liskin Teblig (Teblig No: 2009/1)” bulunmakta iken, 2016
yilinda “Sigorta Tahkim Usdlii ve Sigorta Hakemlerine iligkin Teblig” yiiriirlikten kaldirilmis ve “Sigortaci-
likta Tahkime Iliskin Yonetmelik”te de degisiklikler yapilmistir. 121. Carsamba Seminerinde genel olarak si-
gorta tahkim sistemi, Sigorta Tahkim Komisyonu, hakemler ve raportérler, tahkim sisteminin uygulanmas:
ve mevzuattaki ilgili degisiklikler ele alinmistir. Seminerde ayrica 6100 sayili Hukuk Muhakemeleri Kanunu
ile Sigortacilik Kanunu’nun kargsilagtirilmas: sonucu ortaya ¢ikan hakem kararlarina uygulanacak itiraz ve
temyiz yollarindaki sorunlar incelenmistir. Sonug olarak sigorta hakem kararlarina kars1 yapilan itiraz yolu
basvurusu iizerine verilen kararlar igin dogrudan “temyize” gidilebilecegi diistiniilmektedir.

Anahtar Kelimeler: Tahkim, Sigorta Hukuku, Sigorta Tahkim Komisyonu.

Calisma Alant: Ticaret Hukuku.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ticaret Hukuku ABD Arastirma Gorevlisi, tnyasar@ybu.edu.tr.
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ARBITRATION IN INSURANCE LAW

121st Wednesday Seminar / March 15, 2017

Res. Assist. Tugce Nimet YASAR?

In Turkey, arbitration in insurance law is for the first time regulated in Insurance Act No. 5684 which
entered into force in 2007. Insurance arbitration system aims at resolving disputes between insurance com-
panies -that are members of the insurance system- and policy holders. The aim of this insurance arbitration
system, which is similar to the “ombudsman system” practiced in other countries, is to resolve disputes in an
independent, fast, informal, cost-effective and fair way. Arbitration in insurance law is regulated besides the
Insurance Act, by the “By-Law on Insurance Arbitration” and the “Communiqué on the Insurance Arbitra-
tion Procedures and Insurance Arbitrators (No: 2009/1)”. In 2016, the communiqué was abolished and the
by-law was amended. In the 121st Wednesday Seminar, insurance arbitration system, Insurance Arbitration
Commission, arbitrators, rapporteurs, the practice of the system and the amendments to the relevant regu-
lations are discussed. In this seminar, the issue whether according to the Civil Procedure Act No. 6100 and
Insurance Act, the arbitral award is subject to annulment or directly to appeal, is also discussed. In conclu-
sion we found that an appeal can be filed directly against the decisions given after the challenge procedure
of the insurance arbitration award.

Keywords: Arbitration, Insurance Law, Insurance Arbitration Commission.

Field of Study: Commercial Law.
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DOVIZ KURLARINDAKI ARTIS KARSISINDA
SOZLESMENIN UYARLANMASINDA DEGISEN SARTLAR VE
ONGORULEMEZLIK ILKESI

122. Carsamba Semineri / 22 Mart 2017
Ars. Gor. Ummiihan KAYA'

Sozlesmeler hukukuna hakim olan en 6nemli ilkelerden birisi ahde vefa ilkesidir. Bu ilkeye gore sozles-
menin taraflar1 her durumda sézlesmeye riayet etmeli, ona sadik kalmalidir. Bu ilkenin sinirini ise sozles-
menin degisen sartlara uyarlanmasi olusturur. Sézlesmenin uyarlanmasi taraflar arasindaki sozlesme iliski-
sinin olabildigince ayakta tutulmasi esasina dayanir. Sézlesmenin kuruldugu andaki sartlar sonradan esaslt
olarak degisirse taraflar s6zlesmenin uyarlanmasini talep edebilirler. S6z konusu degisikligin, s6zlesmenin
temeline etki edecek bir 6neme sahip olmasi yeterlidir. Uyarlamanin s6z konusu olabilmesi i¢in en 6nemli
sartlardan bir digeri de bu degisikligin éngoriilemez olmasidir. Ongoriilemezlik unsuru incelenirken; s6z-
lesmenin siiresi, s6zlesmenin yapildigi an, sdzlesmenin tasidig: 6zellikler ve sozlesme taraflarinin 6zellikleri
dikkate alinir. Bilhassa riskli sozlesmelerde sozlesmenin uyarlanmasi istisnai nitelik tasir. Uyarlamay: talep
eden tarafin tacir olmasi da somut olayin incelenmesinde dikkate alinir.

Uygulamaya bakildiginda Yargitay'in sézlesmenin uyarlanmasina olduk¢a mesafeli yaklastigi sdylene-
bilir. Ozellikle déviz kurlarindaki artis olaylarinda Yargitay, iilkemizdeki ekonomik durum dikkate alindi-
ginda yasanan kur dalgalanmalarinin 6ngoriilemez olmadigina hiikkmetmektedir. Her ne kadar déviz kur-
larindaki artis 6ngoriilebilir kabul edilse de bu artigin boyutlarinin 6éngoriilemeyecegi durumlarda somut
olayin ozellikleri ¢ercevesinde sozlesmenin uyarlanabilecegi dikkatlerden kagmamalidir.

Anahtar Kelimeler: Sozlesmenin Uyarlanmasi, Ongoriilemezlik Ilkesi, Degisen Sartlar, Clausula Re-
bus Sic Stantibus, Ahde Vefa Ilkesi.

Calisma Alant: Bor¢lar Hukuku
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CHANGING CONDITIONS AND THE
PRINCIPLE OF UNPREDICTABILITY IN THE ADAPTION OF THE
CONTRACT AGAINST THE INCREASE IN CURRENCY

122nd Wednesday Seminar / March 22, 2017

Res. Assist. Ummiihan KAYA?

Pacta sunt servanda is one of the most important principles which predominate law of contracts. Ac-
cording to this principle contracting parties should in any case conform to the contract, should abide by it.
Rebus sic Stantibus constitute the boundary of this principle. Adaption of contract is based on the basis of
sustaining the contractual relationship between parties as far as possible. If conditions at the moment of
signing of the contract afterwards essentially change parties may claim the contract's adaption. It is suffi-
cient that the mentioned change has an importance that effects the basis of the contract. Apart from this,
the unpredictable qualification of the change is one of the most important clause to be able to discuss about
adaption. While the unpredictability element is examined; the duration of the contract, the moment at whi-
ch the contract is made, the characteristics of the contract and the characteristics of the contracting parties
are taken into consideration. Especially in risky contracts, the adaption of the contract is exceptional. In the
examination of the concrete case it is also taken into consideration that the party requesting the adaption is
to be a merchant.

Looking at the practice, it can be said that the Supreme Court refrains from the adaption of the
contract. Especially in cases of the increase in currency, the Supreme Court of Appeals considering the eco-
nomic in our country situation adjudges that the exchange rate fluctuations in Turkey are not predictable.
Although the increase in currency is considered to be predictable; it should be noted that in cases where the
extent of this increase cannot be foreseen, the contract may be adapted within the frame of the characteris-
tics of the concrete case.

Keywords: Adaption of Contract, The Principle of Unpredictability, Changing Conditions, Clausula
Rebus Sic Stantibus, Pacta Sunt Servanda.

Field of Study: Obligations Law
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AVRUPA INSAN HAKLARI SOZLESMESI SISTEMINDE
DOSTANE COZUM

123. Carsamba Semineri / 29 Mart 2017
Ars. Gor. Yavuz Selim DEGERLI!

Bu ¢arsamba seminerinde, Avrupa Insan Haklar1 S6zlesmesinin (AIHS) ilk halinden itibaren Avrupa
Insan Haklar1 Sézlesmesi Sisteminde yer alan, ancak &zellikle artan is yiikii nedeniyle son yillarda ragbet
edilen bir kurum olan dostane ¢oziim (friendly settlement) prosediirii imceleme konusu edilmistir.

Seminerin ilk béliimiinde, Avrupa Insan Haklar1 Sézlesmesi tarafindan tanimlanmayan ve terminolo-
jik olarak belirsizlikler barindiran dostane ¢6ztim prosediriiniin kavramsal ¢ergevesini ortaya koymak he-
deflenmistir. Bu bolimde ayrica, is ytikii artig karsisinda dostane ¢6ziim prosediiriiniin hangi tiir davalarda
isletilmesinin tegvik edildigine ayr1 bir parantez agilmustr.

Ikinci béliimde, dostane ¢oziimiin isleyisi (usulii) ele alinmistir. Bu baglamda dostane ¢oziimiin
taraflarina (devlet-devlet ya da birey-devlet), zamanina, konusuna, Avrupa Insan Haklari Mahkemesi’nin
(ATHM) bagvuru tipleri (devlet bagvurusu - birey bagvurusu) bakimindan farklilagan ve yillar iginde degi-
sim gosteren tutumuna yer verilmistir. Bu noktada 6zellikle, bagvuru tipinin bir tezahiirii olarak dostane
¢oztimiin konusunun ve Mahkemenin tutumunun nasil degisiklik gosterdigi nedenleriyle birlikte ortaya

konmugtur.

Ugtincii ve son béliimde, dostane ¢oziim prosediiriiniin sonuglandirilmast hususuna deginilmistir.
Bu dogrultuda dostane ¢6ziimiin taraflar ve Mahkemenin ortak iradesinin tiriinii oldugunun alt1 ¢izilmis,
dostane ¢oziime varilip varilamamasinin sonuglari incelenmistir. Dostane ¢oziime ulagilmasi halinde bu-
nun ne bir tarafin zaferi ne diger tarafin maglubiyeti ne de ihlalin kabulii anlamina gelmedigine vurgu ya-
pilmustir. Son olarak son donemde Mahkemenin i¢tihadiyla olusturdugu tek tarafli deklarasyon (unilateral
declaration) kurumunu bagvurucu birey tizerinde bir tiir baski unsuru olarak kullandig yontindeki diistin-

cemiz paylagilmistir.

Anahtar Kelimeler: Avrupa Insan Haklar1 Sézlesmesi, Avrupa Insan Haklar: Mahkemesi, dostane ¢6-

zum.

Calisma Alani: insan Haklar1
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FRIENDLY SETTLEMENT IN THE EUROPEAN CONVENTION
OF HUMAN RIGHTS SYSTEM

123rd Wednesday Seminar / March 29, 2017

Res. Assist. Yavuz Selim DEGERLI?

In this Wednesday seminar, the friendly settlement procedure was examined included within the sys-
tem of the European Convention on Human Rights (ECHR) since the first version of the ECHR but especi-
ally recently in a high demand as an institution due to the increase in workload.

In the first section of the seminar, it was aimed to determine the conceptual framework of the friendly
settlement procedure which was not defined in the ECHR and had a terminological ambiguities. In this
section, it was also touched upon in which cases this procedure could be promoted against the increase in
workload.

In the second section, it was explained how the procedure itself operated. In this context, the par-
ties (state-state or individuals-state), time and subject of the friendly settlement; and the European Court
of Human Rights (ECtHR)’s attitude altering within time and varying based on the application types (state
application - individual application), were mentioned. At this point, it was pointed out with the relevant
reasons how the subject of the friendly settlement as a realisation of application type and the attitude of the
ECtHR changed.

In the third and the last section, the conclusion of the friendly settlement procedure was conside-
red. In this regard, it was determined that the friendly settlement was a common result of the will of both the
parties and the ECtHR; and also the result of whether the friendly settlement could be reached was analysed.
In case that the friendly settlement was reached, the stress was put upon the fact that this meant neither the
victory/defeat of a party nor the acceptance of the infringement. In conclusion, our opinion was shared that
the ECtHR had used the unilateral declaration institution created through its precedent as an element of
oppression over the individual applicant.

Keywords: European Convention on Human Rights, European Court of Human Rights, friendly sett-
lement.

Field of Study: Human Rights
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ISCILERIN E-POSTA HESAPLARININ i$VEREN TARAFINDAN
INCELENMESI HAKKINDAKI
ANAYASA MAHKEMESI KARARI UZERINE

124. Carsamba Semineri / 19 Nisan 2017
Ars. Gor. Canan ERDOGAN!

Bu Carsamba semineri kapsaminda Anayasa Mahkemesinin, 2013/4825 basvuru numarali ve
10.05.2016 tarihli Resmi Gazetede yayinlanan, iscilerin e-posta hesaplarinin igveren tarafindan incelenmesi
ile ilgili vermis oldugu karar1 degerlendirilmistir.

Giiniimiizde isverenler tarafindan iscilerin 6zel hayatlarina yapilan miidahaleler giderek artmistir.
Bunda teknolojinin gelismesi sonucunda, is¢ilerin izlenmesi ve gézetlenmesinin kolaylagmasinin payi bii-
ylktiir. Bu nedenle isgilerin 6zel hayatlarinin sinirlarinin belirlenmesi ve yapilacak miidahalelerin en aza
indirilmesi 6nem arz etmektedir. Zira uygulamada isverenler, iscileri izleme ya da gozetlemeleri sonucunda
elde ettikleri delilleri, i sozlegmesinin feshinde kullanmaktadir. Yargitay da kural olarak elde edilen bu delil-
lerin, elde edilis bicimine bakmaksizin, yapilan feshi gegerli kabul etmektedir. Ozellikle igverenlerin igcilere
sagladiklar1 e-posta hesaplarinin kontrolii giderek yayginlasmistir. Isverenler, bu e-posta hesaplarindan elde
edilen yazismalary, is s6zlesmesinin feshinde kullanmaktadir. Ancak bunun, is¢inin 6zel hayatina miidahale
teskil edip etmedigi denetlenmemektedir.

Sunumun ilk kisminda, kararin kisa ozeti verilmistir. Bu kapsamda taraf iddialari, yerel mahkeme ve
Anayasa Mahkemesinin karari anlatilmistir. Sunumun ikinci kisminda ise, karara iligkin ulusal ve uluslar
aras1 diizenlemelere de dayanilarak sahsi goriis ve degerlendirmelerimden bahsedilmistir. Degerlendirme
yapilirken isverenlerin hangi kosullarda iscilerin e-posta hesaplarini kontrol edebilecegi ve bu kontroliin
hangi sartlar1 tasimas: durumunda hukuka uygun olarak nitelendirilebilecegine iliskin olarak bilgiler veril-
migtir.

Anahtar Kelimeler: izleme, Gozetleme, Is¢inin Ozel Hayati

Caligma Alani: s Hukuku
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ABOUT THE CONSTITUTIONAL COURT’S DECISION REGARDING IN-
TERVENTION OF THE E-MAIL ACCOUNTS
OF EMPLOYEE BY EMPLOYERS

124th Wednesday Seminar / April 19, 2017

Res. Assist. Canan ERDOGAN!

In this Wednesday seminar, the decision of the Constitutional Court regarding the intervention of the
employee’s e-mail accounts by the employer, which was published in the Official Gazette dated 10.05.2016
(Nr. 2013/4825), was evaluated.

In today’s world interference in private life of employee gradually increases. Getting easy of monitoring
and surveillance of employee, which is the consequence of developing technology, plays a big role on it. Wit-
hin this scope, determining of the border and reducing of the interference in private life is very important. In
practice, employers cite this document as evidence for the termination of employment agreement. In addi-
tion Turkish Court of Cassation approves the termination, according to the evidence without controlling of
getting way.In the aspect of our subject, controlling of e-mails which are supplied by the employers becomes
common. And employers use the document as evidence which was obtained from the employee’s e-mails,
in order to terminate the employment agreement. However it is not controlled by the Court whether way of

reaching is an interference in employee’s private life or not.

In the first part of the seminar, the general information about the decision was talked. In this context,
the party claims, the decision of the local court and the Constitutional Court were explained. In the second
part of the seminar, my personal opinions and evaluations have been mentioned based on national and
international regulations regarding the decision. And also I try to explain the conditions of controlling the
employee’s e-mail and compliance with law in the aspect of evaluation of Constitutional Court Decision Nr.
2013/4825.

Keywords: Surveillance, Monitoring, Employee’s Private Life.

Field of Study: Labor Law
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6763 SAYILI KANUN ILE YAPILAN DEGIiSIKLIKLER
KAPSAMINDA UZLASMA

125. Carsamba Semineri / 26 Nisan 2017
Ars. Gor. Ahmet KILIC!

Bu seminerde uzlagma kurumunun temelini olusturan onarici adalet anlayis1 ve 5271 sayili Ceza Mu-
hakemesi Kanununda (CMK) degisiklik yapan 6763 sayili Kanun sonucu uzlasma kurumunda meydana
gelen kokli degisiklikler ifade edilmistir. Bu baglamda sunumun ilk béliimiinde onarici adet anlayist ile ce-
zalandiric1 adalet anlayis1 kiyaslanmuis, onarici adalet anlayisinin temelini olusturan ilkeler tizerinde durul-
mus ve s6z konusu ilkelerin CMK'da ne sekilde yer aldig1 saptanmistir. Sunumun ikinci béliimiinde ise 6763
sayili Kanunla yapilan degisiklikler sonucu uzlasma kurumunun yeni goriiniim bi¢imi degerlendirilmistir.
Bu baglamda ilk olarak uzlasma kurumunun ceza hukuku kurumu mu yoksa ceza muhakemesi kurumu mu
oldugu tartistlmistir. Akabinde uzlagma kurumuna iligkin terminolojik degisiklikler ile kurumun esasina
iligkin degisiklikler karsilagtirmali olarak incelenmistir. Buna gore uzlagmanin sorusturma evresinde uzlas-
ma ve kovusturma evresinde uzlasma olmak tizere ikiye ayrildigi, uzlasmanin ne sekilde sona erebilecegi,
bu ihtimaller dahilinde ne tiir bir karar verilecegi ve s6z konusu kararlarin hukuki sonuglar: genel hatlariyla
ifade edilmistir. Son olarak ise 6763 sayili Kanun ile getirilen Alternatif Céziimler Daire Bagkanligrnin ku-
rulmas ile uzlastirmaci olmaya iligkin sartlardaki degisiklikler ifade edilmis, uzlastirmacilar igin 6ngériilen
egitime iliskin goriislerimiz dile getirilmistir.

Sonug olarak 6763 sayil1 Kanunla beraber uzlasmanin 6nemli bir alternatif uyusmazlik ¢6ziim yontemi
haline geldigi ve bunun dogal bir sonucu olarak uzlastirmaci olmak igin gerekli sartlarin esasl: sekilde de-
gistirildigi ifade edilmistir.

Anahtar Kelimeler: onarici adalet anlayisi, uzlagma, uzlagtirmaci

Calisma Alani: Ceza Muhakemesi Hukuku
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RECONCILIATION WITHIN THE SCOPE OF THE AMENDMENTS
MADE BY THE CODE NO. 6763

125th Wednesday Seminar / April 26, 2017

Res. Assist. Ahmet KILIC?

In this seminar, the restorative justice conception that forms the basis of the reconciliation institution
and the major changes in the reconciliation institution as a result of the Code No. 6763 bringing amend-
ments to the Code of Criminal Procedure No. 5271 (CCP) were expressed. In the first part of the presenta-
tion, the restorative justice conception and the retributive justice conception were compared, the principles
underlying the restorative justice conception were emphasized and how these principles have taken place
in the CCP was determined. And in the second part of the presentation, the reconciliation institution has
been evaluated in terms of its new appearance due to the amendments made by the Code No. 6763. In this
context it was discussed firstly whether the reconciliation institution is a criminal law concept or a criminal
procedure concept. Subsequently, the terminological modifications related to the reconciliation institution
and the changes on the foundation of the institution were examined comparatively. According to this, it is
indicated that the reconciliation goes into division as reconciliation during the investigation phase and re-
conciliation in prosecution phase and it is outlined in general terms the manner in which the settlement may
end, what kind of decision will be taken within these possibilities as well as the legal consequences of such
decisions. Finally, the establishment of the Department of Alternative Solutions and the amendments to the
conditions for reconciliation in accordance with the Code No. 6763 as well as our opinions on the training
provided for the conciliatories were verbalized.

As conclusion, it was stated that, with the Code No. 6763, the reconciliation has become an important
alternative dispute settlement method and as a natural consequence, the conditions for being conciliatory
have been fundamentally changed.

Keywords: restorative justice conception, reconciliation, conciliator

Field of Study: Criminal Procedure Law
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VARLIK FONUNUN IiDARE HUKUKU iLE KAVRAN(AMA)MASI

126. Carsamba Semineri / 03.05.2017

Gencer Karabekir KARAGENC!

Varlik fonlar1 (sovereign wealth fund), devletlerin ellerindeki gesitli varliklar1 yurt ici veya yurt dist
yatirimlarda kullanmak {izere olusturduklari fonlardir. Bu fonlar diinya tizerinde de birgok érnegi bulu-
nan bir iktisadi kalkinma aracidir. Varlik fonlar: iilkelerin sahip olduklar cari fazlanin degerlendirilmesi,
mevcut refahin gelecek nesillere aktarilabilmesi, gesitli altyap: projelerine finansman saglanmasi, tilkelerin
konjonktiirel ekonomik dalgalardan etkilenmemesi gibi saiklerle kurulmuslardur.

Varlik fonlari iilkelerin ¢esitli yollardan elde ettikleri biitge dis1 fazlalari, kullanmak tizere olusturulmus
yapilardir. Sayilar1 her gegen giin artan bu fonlar, iktisadi olarak da diinya ekonomisinde 6nemli bir biytik-
lige ulagsmiglardir.

Tiirkiye Varlik Fonu da 26 Temmuz 2016 tarihinde yiiriirliige giren kanunla birlikte, anonim sirket
statiistinde kurulmustur. Fonun malvarlig: ve biitcesi kamu kaynaklariyla olusturulmus, ¢alisma usulleri de
yine kamu tarafindan belirlenmistir.

Tirkiye diinyadaki varlik fonu sahibi iilkelerin bir¢ogundan farkli olarak; ihracat yapacak diizeyde
bir emtia kaynagi bulunmayan, emtia dist kaynaklarin ihracatinin ekonomideki ihracat-ithalat dengesini
saglamaya yetmedigi ve diizenli olarak cari agik veren bir tilke konumundadur. Tiirkiye Varlik Fonu esas iti-
bariyle; mega projelerin finansmani, sermaye piyasalarinin gelisimi ve spekiilatif déviz hareketlerinin 6niine
gecilmesi amaciyla kurulmustur.

Sermayeleri kamu tarafindan olusturulan bu tarz yapilar genel olarak 6zel hukuk tiizel kisiligi olarak
karsimiza ¢ikmaktadir. Bu hibrit kuruluslarin idare hukuku ile baglantilarinin kurulmas: gerekmektedir.
Hem 6zel hukuk hem de kamu hukuku ile bagi bulunan bu yapinin, idare hukuku 6zelinde degerlendiril-
mesi gerekmektedir.

Anahtar Kelimeler: Varlik Fonu, Biitce Dis1 Fon, Idare Hukuku, Kamusal Denetim.

Caligma Alani: idare Hukuku
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ANALYSIS OF SOVEREIGN WEALTH FUND WITH
ADMINISTRATIVE LAW

126. Wednesday Seminar / 03.05.2017

Gencer Karabekir KARAGENC?

The sovereign wealth funds are the instruments used by the states for investment in domestic and
abroad. These funds are an economic development tool with many examples in the world. Sovereign wealth
funds have been established with the motives of evaluating the current surpluses of the countries, transfer-
ring existing prosperity to future generations, providing financing for various infrastructure projects, and
not affecting the countries’ conjectural economic floating.

Sovereign wealth funds are designed for using extra-budgetary surpluses obtained by countries in va-
rious ways. These funds, which have been increasing day by day. They have reached an important size in the
world economy.

The Turkish wealth fund established with the law enacted on July 26, 2016, in the status of a joint stock
company. The property and budget of the fund are established by public resources and the working proce-
dures are also determined by the public.

Turkey’s sovereign wealth fund is different from many of the countries. Turkey does not have a source
of commodities to export. Exports resources are not sufficient to maintain the export-import balance. Tur-
kish economy regularly provide payment deficit. Turkey’s sovereign wealth fund will use for; mega projects,
expanding capital markets and preventing speculative foreign currency movements.

These types of structures whose capital is publicly established are generally seen as private law legal
personality. These hybrid organizations need to be linked to administrative law. This structure, which is
connected to both private law and public law, needs to be evaluated in terms of administrative law.

Keywords : Sovereign Wealth Fund, Administrative Law, Extra-budgetary fund, Public audit.

Field of Study: Administrative Law
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YSK’NIN STATUSU VE KARARLARININ NITELIGI

127. Carsamba Semineri / 10 Mayis 2017

Ars. Gor. Ali DURMAZ!

Bu ¢arsamba seminerinde 16 Nisan 2017 Anayasa Degisikligi Referandumunda YSK’nin verdigi karar
baglaminda hem YSK’nin statiisii hem de kararlarinin niteligi tartigilmistir. Sunumun ilk bélimiinde, Yiik-
sek Se¢im Kurulunun Anayasa ve Kanunlarda diizenlenen yapisina ve gérevlerine iligkin giris mahiyetinde
kisa bilgiler verildikten sonra YSK’nin statiisiine gegilmistir. YSK’nin statiisti YSK’nin kararlarinin niteligini
de etkileyen onemli bir noktadir. Bu kapsamda, YSK’nin bir mahkeme olup olmadig: ve yargilama faaliyeti
yapip yapmadig1 mevzuat ve Anayasa Mahkemesi ictihatlar: ¢ergevesinde anlatilmistir. Daha sonra sunu-
mun ikinci boliimii olan YSK’nin kararlarinin niteligi tartisilmadan 6nce bir 6rnek iizerinden gidebilmek
i¢in, YSK’nin 16 Nisan 2017 tarihli giincel karar1 incelenmistir. Bu kararda YSK, sandik kurulu miihrii tagi-
mayan oy pusulasi ve zarflarin digaridan getirilerek kullanildigi kanitlanmadikea gecerli sayilmasina karar
vermistir. Bu kapsamda hem mevzuat agisindan hem de YSK’nin ge¢mis kararlar1 agisindan miihiirsiiz oy
pusulasi ve zarf durumu incelenmistir. Takip eden béliimde YSK’nin karar1 yorum kurallar1 ve yargisal
aktivizm agisindan tartistlmistir. Daha sonra YSK'nin kararlarinin niteligi tartisilmis ve bu kararlara kars:
Anayasa Mahkemesine, Avrupa Insan Haklar1 Mahkemesine ve son olarak Birlesmis Milletler insan Hak-
lar1 Komitesine bireysel bagvuru yoluyla bagvurulup bagvurulamayacag tartisilmistir. Son olarak YSK’nin
Anayasa Mahkemesine somut norm denetimi yoluyla gidip gidemeyecegi ve YSK’nin kararlarina kars1 Da-
nigtay’a bagvurulup bagvurulamayacag: incelenmistir.

Anahtar Kelimeler: Yiiksek Se¢im Kurulu, miihiirsiiz oy pusulasi, 16 Nisan 2017 Anayasa Degisikligi
Referandumu

Calisma Alani: Anayasa Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Anayasa Hukuk Anabilim Dali, adurmaz92@hotmail.com
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THE STATUS OF THE SUPREME ELECTION COUNCIL AND THE LEGAL
CHARACTERISTIC OF ITS DECISIONS

127th Wednesday Seminar / May 10, 2017

Res. Assist. Ali DURMAZ?

In this Wednesday seminar, both the status of The Supreme Election Council and the legal charac-
teristic of its decisions were discussed in the context of decision of the SEC in the Turkish Constitutional
Referendum of April 2017. In the first part of the presentation, after brief information was given about the
structure and duties of the SEC in the Constitution and Codes, the status of the SEC was explained. The
status of the SEC is a vital factor that affects the legal characteristic of its decisions. In this context, whether
the SEC is a court and whether it is engaged in judicial proceedings has been described within the frame
of regulations and constitutionality reviews of the Constitutional Court. Then, the current decision of the
SEC dated 16 April 2017 has been examined in order to go through an example before discussing the legal
characteristic of its decisions, which is the second part of the presentation. In this decision, the SEC decided
that the ballot papers and envelopes which are not sealed shall be deemed to be valid unless it is proved to
be brought from outside. In this context, unsealed ballots and envelopes were examined both in terms of
the regulations and the previous decisions of the SEC. In the following section, the decision of the SEC was
discussed in terms of interpretation rules and judicial activism. Then, the legal characteristic of the SEC was
discussed, and it was discussed whether these decisions could be appealed to the Constitutional Court, the
European Court of Human Rights and finally to the United Nations Human Rights Committee by indivi-
dual application. In the last chapter, it was examined whether decisions of the SEC could be appealed to the
Presidency of The Council of State and whether the SEC have a right to apply the Constitutional Court by
constitutionality review.

Keywords: Supreme Election Council, unsealed ballots, The Turkish Constitutional Referendum of
April 2017

Field of Study: Constitutional Law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Constitutional Law, adurmaz92@hotmail.com
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HUKUK EGITiMi: TEORIDEN PRATIGE

128. Carsamba Semineri / 17 Mayis 2017

Carsamba seminerlerinin yiizyirmisekizincisi olarak “Hukuk Egitimi: Teoriden Pratige” konulu 6zel
program, 17 May1s 2017 tarihinde fakiiltemizi ¢esitli platformlarda ve yarismalarda temsil etmis olan 6gren-
cilerimizin konusmalariyla gerceklestirildi.

Seminer programu fakiiltemiz Dekani Sayin Prof. Dr. M. Fatih Usan’in a¢ilis konusmasiyla basladi. De-
kanimiz konusmasinda, fakiiltemizin kurulusundan bu yana 6grencilerine teorik egitimin yani sira pratik
acidan da hukuk egitimi vermeyi amagladigini ve bu anlamda pek ¢ok faaliyeti basariyla gerceklestirdigini
vurguladi.

Dekanimizin konugmasinin ardindan, program kapsaminda sirasiyla, fakiiltemiz Milteci Hukuk Kli-
Tahkim Avukati Yarigmas: takimi 6grencilerimizden Elif Nur Kamighk ve Tiiketici Hukuku Farazi Dava
Yarigmasi takimi 6grencilerimizden Sema Nur Sahinbag s6z konusu faaliyetlere iliskin deneyimlerini pay-
lagtilar.

Program kapsaminda ayrica bu faaliyetlerde yer alan 6grencilere sertifikalar1 da dagitildi. Bu kapsamda
ilk olarak Sayin Prof. Dr. M. Fatih Usan ile takim ¢alistiricilar: olarak Prof. Dr. Seldag Giines Peschke ve Yrd.
Dog. Dr. Cafer Eminoglu hocalarimiz, ISTAC Gelecegin Tahkim Avukati Yarismasinda fakiiltemizi temsil
eden ve yarismada jiiri 6zel 6diiltine layik goriilen 6grencilerimize sertifikalarin dagitti.

Ardindan, Kadir Has Universitesinde gerceklestirilen III. Tiiketici Hukuku Farazi Dava Yarigmasinda
fakiiltemizi temsil eden iki ekibe, sertifikalar1 yine Dekanimiz Prof. Dr. M. Fatih Usan ve takim ¢alistiricilar:
olarak Yrd. Dog. Dr. Unsal Dénmez ve Yrd. Dog. Dr. Zeynep Dénmez hocalarimiz tarafindan verildi. Ayri-
ca, diizenlenen yarismada birinci olan ekibe, hem fakiiltemiz tarafindan hem de Sayin Av. Ramazan Yavuz
tarafindan 6diiller takdim edildi. Son olarak, ekibimize verilen birincilik 6dili, takim ¢alistiricis1 Yrd. Dog.
Dr. Zeynep Dénmez hocamiz tarafindan, Dekanimiz Sayin Prof. Dr. M. Fatih Usana sunuldu.

Programin son boliimiinde ise Miilteci Hukuk Kliniginde gérev almis olan 6grencilerimize Dekanimiz
Prof. Dr. M. Fatih Usan, BMMYK Politika Gelistirme Biriminden Sayin Nilay Arkun, fakiiltemiz hocalarin-
dan Prof. Dr. Seldag Hoca, Yrd. Dog. Dr. Cafer Eminoglu, Yrd. Dog. Dr. Zeynep Dénmez ve Yrd. Dog. Dr. E.
Ebru Giindiiz tarafindan sertifikalar sunuldu.

Carsamba seminerleri kapsaminda gerceklestirilen bu 6zel program toplu fotograf cekimiyle sona erdi.

Caligma Alani: Ozel Program
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LEGAL EDUCATION: FROM THEORY TO PRACTICE

128th Wednesday Seminar / May 17, 2017

The special programme of Wednesday Seminars “Legal Education: From Theory to Practice with the
speech of students who represented our faculty in the different platforms took place on 17 May 2017.

The programme started with the opening speech of Dean of Faculty of Law Prof. Dr. M. Fatih USAN.
Our Dean emphasized that from the funding of AYBU Faculty of Law aims to give theoretical and practical
education together and lots of activities were came true successfully.

After the speech of Dean, Asli Sen, one of our students who represented us at the Refugee Law Clinic,
Selin Yesildal one of our students who represented us at the Vis Moot Court, Elif Nur Kamiglik, one of our
students who represented us at the ISTAC Competition of “Future’s Arbitration Lawyers” and Sema Nur Sa-
hinbas, one of our students who represented us at the Consumer Law Moot Court shared their experiences.

In the programme students who attended these activities took certificates. Firstly, Prof. Dr. M. Fatih
USAN and the trainers of team Prof. Dr. Seldag GUNES PESCHKE and Asst. Prof. Cafer EMINOGLU gave
certificates to students who represented us in the competition of “Future’s Arbitration Lawyers” and won
the Young ISTAC Special Prize.

Then students of two teams who represented us in III. Consumer Law Moot Court that was organized
by Kadir Has University took their certificates from Prof. Dr. M. Fatih USAN and their trainers Asst. Prof.
Unsal DONMEZ and Asst. Prof. Zeynep DONMEZ. Additionally both our faculty and Advocate Ramazan
Yavuz offered prizes to the students of winner team. Finally the prize that the students won in Consumer
Law Moot Court, was given our Dean Prof. Dr. M. Fatih USAN.

At the last part of the programme our students who participated in Refugee Law Clinic took their certi-
ficates from Dean Prof. Dr. M. Fatih USAN, the representative of The UN Refugee Agency Nilgiin ARKUN,
Prof. Dr. Seldag GUNES PESCHKE, Asst. Prof. Dr. Cafer EMINOGLU, Asst. Prof. Dr. Zeynep DONMEZ
and Asst. Prof. Dr. E Ebru GUNDUZ.

This special programme of Wednesday Seminar was finished with the photo shooting.

Field of Study: Special Program
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ISCININ KiSISEL VERILERININ KORUNMASI

129. Carsamba Semineri / 24 Mayis 2017
Ars. Géor. Bilall TOPRAK!

Is¢inin Kisisel Verilerinin Korunmas, 6zili itibariyle is¢inin kisilik haklarindandir ve korunmaya deger-
dir. 2010 yilinda yapilan Anayasa degisikligiyle Tiirkiyede kisisel verilerin korunmasina iliskin hukuki ze-
min hazirlanmistir. Ancak bu alanda 6zel bir kanun 2016 yilinda hazirlanmigtir ve 07.04.2016 tarihli Resmi
Gazetede yayinlanmasiyla Kisisel Verilerin Korunmasina Iligkin Kanun son halini almustur. {lgili kanunda
genel diizenlemeler yer almakta olup iscilere ve is hukukuna iligkin direkt diizenlemeler icermemektedir.

Kisisel Verilerin Korunmas: Kanunu’na gore kisisel verisi islenen gercek kisiler veri sahibidir. 4857 sa-
yili Is Kanunu’na gére bir is sézlesmesi ile calisan gergek kisiler isci olarak nitelendirir. Bu tanimlamalardan
hareketle igciler veri sahibidir. Igcilere iliskin her tiirlii bilgi kisisel veri niteliginde oldugu i¢in korunmalidir.

Kisisel Verilerin Korunmast Kanununun 10’uncu maddesinde veri sorumlusunun aydmlatma ytikiim-
lalagii diizenlenir. Buna gore veri sorumlusu igveren; verilerin toplanma amaglarini, kimlere ve hangi amag-
larla aktarilabilecegini, veri toplama yontemini ve hukuki sebebini veri sahibi is¢iye bildirmelidir.

Kigsisel Verilerin Korunmas: Kanunu'nun 11’nci maddesinde veri sahibi is¢inin haklar: sayilir. Buna
gore isci; kisisel verilerinin islenip islenmedigini, islenmisse buna iliskin bilgileri, verilerin islenme amacina
uygun kullanilip kullanilmadigini, yurt icinde veya yurt disina kimlere aktarildigini 6grenebilir. Verilerin
yanlis veya eksik islenmis oldugu durumlarda bunlarin diizeltilmesini isteyebilir. Bunun disinda Kisisel Ve-
rilerin Korunmasi Kanunu'nun 7’nci maddesine uygun distigt olgiide, islenmis verilerinin silinmesini,
yok edilmesini isteyebilir. Iscinin kigisel verilerini hukuka aykir1 kaydeden, verileri hukuka aykir1 olarak
bir baskasina veren, yayan veya ele geciren ile verileri yok etmeyen kimse cesitli siirelerle hapis cezasi ile
cezalandirilir.

Anahtar Kelimeler: Kigisel Verilerin Korunmasi, Isci, Iscinin Kisisel Verilerinin Korunmast.

Caligma Alani: s Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku Anabilim Dali, btoprak@ybu.edu.tr
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WORKER’S PERSONAL DATA PROTECTION

129th Wednesday Seminar / May 24, 2017

Res. Assist. Bilal TOPRAK?

The Protection of Worker’s Personal Data is inherent in personal rights of worker and worthy to be
protected legally. The Constitutional Amendment in 2010, provided an opportunity to prepare the legal
basis for the protection of personal data in Turkey. The Law on the Protection of Personal Data was officially
published on April 7th 2016. Even though the recent legislation contains general regulations, it does not
include direct regulations for workers and labor law.

According to the Personal Data Protection Act, natural persons whose personal data are processed are
data owners. According to the Labor Law No. 4857, natural persons working with an employment contract
qualify as workers. Based on these definitions, workers are data owners. All information regarding workers
must be protected as they are personal data.

In the Article 10 of the Law on the Protection of Personal Data, the lighting liability of the data respon-
sible shall be regulated. Accordingly this regulation, data controller must informed workers about; the
purpose of collecting the data, for whom and for what purposes, the data collection method and the legal

reason.

In the Article 11 of the Law on the Protection of Personal Data, the rights of the owner of the data are
regulated. Accordingly this regulation, the worker can learn; if the personal data is processed; if it is proces-
sed information about it, whether the data are used in accordance with the purpose of processing, or who is
transferred to the country or abroad. In cases where the data is processed incorrectly or incomplete, worker
may request correction. In addition, to the extent that it falls within the scope of Article 7 of the Law on the
Protection of Personal Data, worker may request that his processed data be deleted and destroyed. Anyone
who records the employee’s personal data illegally, gives the data illegally to someone else, or who does not
destroy the data, shall be sentenced to imprisonment for various periods of time.

Keywords: Protection of Personal Data, Worker, Worker’s Personal Data Protection.

Field of Study: Labor Law

2 Ankara Yildinm Beyazit University Faculty of Law, Department of Labour and Social Security Law, btoprak@ybu.edu.tr
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VERI SORUMLUSU ILE VERI ISLEYEN ARASINDAKI
SOZLESME ILISKILERI

129. Carsamba Semineri / 24 Mayis 2017
Ars. Gor. Furkan Giiven TASTAN!

Bu ¢arsamba seminerinde kisisel veri koruma hukukunun sorumluluk sijeleri olan veri sorumlusu ile
veri igleyen arasindaki sozlesme iligkileri incelenmistir. Sunumun ilk bélimiinde, 6698 sayili Kisisel Verile-
rin Korunmas: Kanunu gergevesinde veri sorumlusu ve veri isleyenin tanimlari, 6rnekleriyle birlikte a¢ik-
lanmigtir. Takip eden béliimde veri sorumlusunun veri igleyeni yetkilendirmesi bakimindan bagvurabilecegi
alternatif yollar ifade edilmigtir. Sunumun 6ziini olusturan son boliimde ise veri sorumlusunun veri isleyeni
bir s6zlesme araciligiyla yetkilendirme ihtimali tizerinde durulmustur. Modern bir s6zlesme tipi olan kisisel
veri isleme sozlesmesi; veri isleyenin, veri sorumlusunun talimatlarina, menfaatine ve iradesine uygun sekil-
de kisisel verileri islemeyi taahhiit ettigi; veri sorumlusunun bu is gérme borcu karsiliginda bedel 6demeyi
tistlendigi bir sozlesme olarak tanimlanmigtir. Sunumun bu boliimiinde sirasiyla sdzlesmenin tanimy, taraf-
lary, tiirleri, Tirk ve AB Hukuklarinda diizenlenisi, s6zlesmeye uygulanacak hukuk, s6zlesmenin sekli, taraf-
larin hak ve borglar1 irdelenmis ve son olarak s6zlesmenin sona ermesine iligkin durumlar ifade edilmistir.
Netice itibariyle (i) veri sorumlusu, veri isleyeni temsil ve s6zlesme gibi bir¢ok yolla yetkilendirebilmekte-
dir. (ii) Sozlesmeyle yetkilendirme kisisel veri isleme s6zlesmesini giindeme getirir. (iii) S6zlesme, yalnizca
veri sorumlusu ile veri isleyen arasinda degil, ayn1 zamanda veri sorumlusu ile veri sorumlusu arasinda
da akdedilebilir. (iv) AB Hukukunda GDPR ile diizenlenmesine karsin, sozlesme iligkisi Tiirk hukukunda
diizenlenmis degildir. (v) Bu s6zlesmeye niteligine uygun distigi olgtide vekalet sozlesmesi hitkiimlerinin
uygulanmasi gerekir. (vi) Sozlesme, kural olarak herhangi bir sekle bagh kalinmaksizin akdedilebilir.

Anahtar Kelimeler: kisisel veri isleme sozlesmesi, s6zlesme sorumlulugu, veri sorumlusu, veri isleyen

Calisma Alani: Sozlesme hukuku, bilisim ve teknoloji hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, fgtastan@ybu.edu.tr
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CONTRACTUAL RELATIONS BETWEEN
DATA CONTROLLER AND DATA PROCESSOR

129th Wednesday Seminar / May 24, 2017

Res. Assist. Furkan Giiven TASTAN?

In this Wednesday seminar contractual relations between the data controller and the data processor
who are the responsibility subjects of data protection law was examined. In the first part of the presentation,
the definitions of data controller and data processor are explained along with the examples. In the following
section, alternative ways which data controller authorize data processor are referred. In the last section that
constitutes the main part of the presentation, the possibility of authorizing data processor by way of a cont-
ract is emphasized. A personal data processing agreement -a modern contract type- is defined as a contract
where the data processor commits to process personal data in accordance with the instructions, interests
and will of the data controller; data processor undertakes to pay the price for this performance. In this part
of the presentation, the definition of the contract, the parties, the types, the regulation situation in Turkish
and EU Laws, the law to be applied to the contract, the form of the contract, the rights and obligations of
the parties are examined and finally the cases related to the termination of the contract are expressed. As
a result, (i) the data controller can authorize the data processor in many ways, such as representation and
contractual relationship. (ii) Authorization with contractual relationship means that there is a personal data
processing agreement. (iii) The contract may be concluded not only between data controller and data pro-
cessor, but also between the data controller and the data controller. (iv) Although it is regulated in EU Law
with GDPR, the contractual relationship is not regulated in Turkish law. (v) Articles of mandate contract
shall be applied to the extent that it falls within the scope of this contract. (vi) As a rule, the contract can be
concluded without being bound by any form.

Keywords: Personal data processing agreement, contractual liability, data controller, data processor

Field of Study: Contract law, information technology law

2 Ankara Yildirnm Beyazit University Faculty of Law Department of Civil Law, fgtastan@ybu.edu.tr
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TURK VE ALMAN CEZA HUKUKLARI BAKIMINDAN
KARSILASTIRMALI PERSPEKTIFTE NAMUS CINAYETI

130. Carsamba Semineri / 27 Eyliil 2017
Ars. Gor. Atacan BOZYEL'

Namus kavrami sosyal, ekonomik, dinsel ve etnik motifler ile sekillendirilen ve kendisine atfedilen
deger itibari ile toplumsal yasamda 6nemli etkileri olan sosyolojik ve hukukusal bir degerdir.

Namus algis1 Tiirkiyede genel itibar ile kadinin cinselligi tizerinden tanimlanmais olup algiya yonelik
olumsuz davranislar sergileyen kadinlarin aile bireyleri ya da yakinlar1 tarafindan cezalandirildigy, 6ldii-
rildiigi vakalar ile sik¢a karsilasilmaktadir. Bilhassa kadinlarin magduru ve hedefi oldugu namus adina
islenen suclarin kayda deger insan haklar: ihlallerine de sebebiyet verdigi ifade edilmelidir.

Namus cinayetleri sebepleri kisaca asagidaki gibi aciklanabilir; Evli kadinin bagka bir erkekle cinsel ilis-
kisi (zina) , cok eslilik-poligamiye bagli sorunlar, bosanmis kadinin gérece yasli bir yakini evlenmesi, evlilik
oncesi cinsel deneyimi, zorla evlendirilmeye iligkin aile baskisi, evli kadinin kagirilmasi ve siddete maruz
kalmasi, sosyal ve kiiltiirel baskilar, aile i¢i siddet nedeniyle bireylerde cesitli sorunlar.

5237 sayili Tiirk Ceza Kanunu 26 Eyliil 2004 tarihinde TBMM tarafindan kabul edilmis ve 1 Haziran
2005 tarihinde yiriirlige girmis, kadmna yonelik siddet ve cinsiyet esitligi acisindan 6nemli degisiklikler
meydana getirmistir ancak namus cinayetleri bakimindan ataerkil toplumsal problemlerin varligini devam
ettirdigi anlasilmaktadir .Giincelligini koruyan meseleye iliskin olarak Tiirk Ceza Hukuku kapsaminda ceza
reformu dncesi, sonrasi ve giincel i¢tihatlar degerlendirilerek, kanun sistematigi ve sugun unsurlari incelen-

mis, Alman Ceza Hukuku baglaminda bir karsilagtirilma yapilmistir.

Anahtar Kelimeler: Namus, namus cinayeti, tore saiki, kasten 6ldiirme.

Calisma Alani: Ceza Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ceza Hukuk Anabilim Dali Arastirma Gorevlisi
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HONOUR KILLING AT COMPARATIVE PERSPECTIVE IN TURKISH
AND GERMAN CRIMINAL LAW

Res. Assist. Atacan BOZYEL

The term of honor is a sociological and legal phenomenon that is shaped by social, economic, religious
and ethnic motives and has significant effect in social life by value attributed to it.

The perception of honor is defined on the basis of women’s sexuality generally in our country and cases
where women who act negative behavior towards the perception are punished or killed by family members
or their relatives, are encountered frequently. Some of the most serious violations of human rights which
specifically target women are crimes committed in the name of honour.

The reasons for honor killings can be explained briefly as follows. Sexual relation of married woman
with another man, problems due to polygamy, marriage of divorced woman with relative or close friend of
old husband, sexual experience of single women before marriage, family pressure for marriage, kidnapping
and aggression of married woman, socio-cultural pressures to men, various problems on individuals due to

domestic violence.

The new Turkish Penal Code was adopted by Turkish Grand National Assembly on 26th September,
2004 and entered into force on 1st June, 2005. It offers an important legal basis in terms of gender equality
and combat violence against women. But the patriarchal problem remained current. As regards the issue
that has been updated, the methodic of law and the elements of the crime were examined and a comparison
was made in the context of German criminal law by evaluating pre-, post and current case law within the
scope of Turkish criminal law.

Keywords: Honor, honor killing, motive of custom, murder.
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DEPREM NEDENIYLE OLUSAN ZARARLARDAN
IDARENIN SORUMLULUGU

131. Carsamba Semineri / 4 Ekim 2017
Ars. Gor. Melike Ozge CEBI BUGDAYCI!

Teknik olarak yerkabugunun ani hareketi ve sarsintist olarak tanimlanan depremin hukukla iliskisi
onun genel olarak miicbir sebep olarak nitelendirilmesi sebebi ile olur. Miicbir sebep ise dnceden takdir ve
tahmini miimkiin olmayan, mensei dogal, igtimai veya hukuki olmasi itibariyle failin diginda kalan ve bu
sahis tarafindan 6nlenmesi miimkiin olmayan hadiselerdir ve idare hukuku bakimindan idarenin sorumlu-
lugunu etkileyen bir neden olarak kabul edilmektedir. Zira miicbir sebep, zarar ile idari faaliyet arasindaki
nedensellik bagini keserek, idarenin sorumlulugunu ortadan kaldirmaktadir. Miicbir sebebin olugabilmesi
i¢in ise digsallik, 6ngoriilmezlik ve 6nlenemezlik sartlarinin bir arada bulunmasi gerekir. Gelisen teknoloji
ile birlikte depremin 6nceden 6ngoériilebilir oldugu, ayrica idarenin yiikselen standard: geregi, depremin
kendisinin degilse de depremden dolay1 olusacak zararlarin 6nlenebilir oldugu ifade edilmektedir. Dolayi-
styla depremin miicbir sebep olarak sayilabilmesi i¢in digsallik unsuru bakimindan sikinti bulunmamaktay-
sa da onlenemezlik ve dngériilmezlik unsurlarinin ayrica degerlendirilmesi gerekir. Ayrica idarenin dep-
rem Oncesi ve deprem sonrasi yiikiimliiliikklerini yerine getirmede gecikmesi, ihmali veya hareketsizligi s6z
konusu ise ve bu durum deprem dolayisiyla olusan zararda bir artiy meydana getiriyorsa idarenin hizmet
kusuru oraninda sorumlu oldugunu da kabul etmek gerekir. Avrupa Insan Haklar1 Mahkemesi ve Ana-
yasa Mahkemesi de depremin genel hayata etkili afet olarak tanimlanmasinin, idarenin sorumlulugunu
kaldirmayacagini, devletin dogal afeti 6ngérme, 6nleme, hazirlikli olma, olasi zararlar azaltma gibi pozitif
yiikiimliiliikleri oldugunu vurgulamaktadir.

Anahtar Kelimeler: Deprem, Miicbir Sebep, Idarenin Sorumlulugu

Calisma Alani: Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali, mocebi@ybu.edu.tr
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LIABILITY OF ADMINISTRATION FOR THE
DAMAGES CAUSED BY EARTHQUAKE

131. Wednesday Seminar / October 4, 2017

Res. Assist. Melike Ozge CEBI BUGDAYCI?

Technically earthquake is defined as the sudden movement and shaking of the earth’s crust and the re-
lationship between the earthquake and the law is derived from the concept of force majeure. Force majeure
is an event which is not possible in advance and cannot be prevented because of its natural origin, basis or
legal nature and it is considered as a reason of affecting the liability of administration in terms of administ-
rative law. Because, the force majeure eliminates the responsibility of the administration by interrupting the
causal relation between harm and executive action. For the occurrence of force majeure, which is a natural
event, the conditions of externality, unpredictability and unavoidability must come together. It is stated that
the earthquake is predictable because of the technologic developments. Also the damage caused by the eart-
hquake is preventable due to the rising standard of the administration. Therefore, in order to accept the eart-
hquake as a force majeure, the conditions of inevitability and unavoidability should be considered in each
case separately. In addition, it is necessary to accept that the administration is responsible for the neglect of
duty if it is delayed, negligent or inactive in fulfilling its pre-earthquake and post-earthquake obligations and
if this situation causes an increase in the damage caused by the earthquake. The European Court of Human
Rights and the Constitutional Court emphasize that the definition of the earthquake as an effective disaster
for the general life will not remove the responsibility of the administration and that the states have positive
obligations such as foreseeing natural disaster, prevention, preparedness and reducing the potential losses.

Keywords: Earthquake, Force Majeure, Liability of Administration

Field of Study: Administrative Law
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OMUR BOYU MAAS: YOKSULLUK NAFAKASI
132. Carsamba Semineri / 11 Ekim 2017
Ars. Gor. Arzu Ahsen MEDAR'

Bu ¢arsamba seminerinde, 4721 sayili Tiirk Medeni Kanununun 175. maddesinde yer alan yoksulluk
nafakasi, doktrinde yer alan goriisler ve giincel yargi kararlar egliginde incelenmistir. Ozellikle tartismali
hususlarda ZGB Art. 125 hitkmii ile karsilastirmalar yapilmistir. Sunumun ilk bolimiinde nafaka ve yok-
sulluk kavrami, yoksulluk nafakasinin tanimi ve yoksulluk nafakasinin amaci ele alinmistir. Yoksulluk na-
fakasiin amaci, taraflar1 6miir boyu mali agidan desteklemek degil bir an 6nce ekonomik 6zgiirliiklerini
kazanmalarini saglamaktir. Sunumun ikinci bolimiinde ise yoksulluk nafakasinin unsurlari ve belirlenme-
sine yonelik ilkeler incelenmistir. Buna gore bosanma yiiziinden yoksulluga diisecek olan taraf, kusuru daha
agir olmadig1 miiddetce diger taraftan mali giicli oraninda siiresiz bir bicimde yoksulluk nafakas: talep ede-
bilecektir. Ancak sunumda bu hiikiim siiresiz nafaka hakki tanimasindan dolay: elestirilmistir. Nafakanin
belirlenmesinde clean break ilkesi ve kendi ge¢imini saglama ilkelerinden faydalanilmasi gerekmektedir.
Son boliimde ise yoksulluk nafakasinin belirlenmesine iliskin esaslar ve sona erme halleri tartisilmistir.

Neticede dzet olarak bu sunumda yoksulluk kavrami, yoksulluk nafakasinin amaci, ilkeleri, benzer
miiesseselerden farki, unsurlari, yoksulluk nafakasinin belirlenmesine iligkin esaslar ve sona erme halleri ele
almmuistir. Bununla birlikte siiresiz nafaka diizenlemesi; 6gretideki goriisler, yarg: kararlar1 ve meclis aragtir-
masi komisyon raporlari esliginde tartigilarak diizenlemeye iliskin 6neriler getirilmistir.

Anahtar Kelimeler: Yoksulluk Nafakasi, Yoksulluk Nafakasinin Amaci, Siiresiz Nafaka

Calisma Alant: Aile Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, amedar@ybu.edu.tr.
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LIFE LONG SALARY: POST MARITAL MAINTENANCE

132th Wednesday Seminar / October 11, 2017

Res. Assist. Arzu Ahsen MEDAR?

In this Wednesday seminar, post-marital maintenance, which is in the Turkish Civil Code Art. 175,
was examined together with views in the doctrine and contemporary jurisdictional decisions. Particularly in
contradictive issues, comparisons were made with the decree ZGB Art. 125. In the first part of the presenta-
tion, maintenance and poverty concept, definition of post-marital maintenance and the aim of post-marital
maintenance have examined. The aim of post-marital maintenance is not to support the parties in a financial
way for a lifetime, but to ensure that they gain economic freedom as soon as possible. In the second part
of the presentation, the elements of post-marital maintenance and rudiments regarding determination of
post-marital maintenance. According to this, if one of the parties will suffer poverty as a result of the disso-
lution of the marriage and that party is not significantly more at fault than the other party, that party will be
entitled to post-marital maintenance from the other party. However, in the presentation, this provision was
criticized for recognizing the right to life long maintenance. In the last chapter, the principles of termination
of post-marital maintenance and their expiration are discussed.

As a result in this presentation, poverty concept, the objective and principles of post-marital ma-
intenance, and its difference from similar concerns, its elements, rudiments regarding determination of
post-marital maintenance, and its termination conditions were handled. Besides, permanent maintenance
payments regulation was discussed and suggestions were made for it, together with the views in the discip-

line, jurisdictional decisions and parliamentary research commission reports.

Keywords: Post- Marital Maintenance, The Aim of the Post-Marital Maintenance, Permanent Main-

tenance.

Field of Study: Family Law.
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CEZA MUHAKEMESINDE YENI BiR KARAR TURU:
SORUSTURMA YAPILMASINA YER OLMADIGINA
DAIR KARAR (SYYOK)

133. Carsamba Semineri / 18 Ekim 2017
Ars. Gor. Besir BABAYIGIT!

15 Agustos 2017 tarihinde Ceza Muhakemesi Kanunu'nun 158. maddesinde yapilan degisiklikle ceza
muhakemesi hukukuna yeni bir karar tiirii olarak “sorusturma yapilmasina yer olmadigina dair karar” ek-
lenmistir. 133. Carsamba Seminerinde, bu yeni karar tiirti anlatilmigtir. Bu karar, iki durumda verilebilmek-
tedir:

1. Fiilin agikea sug olusturmadig: anlasilan haller.
2. Thbar ve sikayetin soyut ve genel nitelikte olmas1 halleri.

Bu agamada sikéyet edilen kisiye “siipheli” sifat1 verilmemektedir. Bu kanun diizenlemesi “masumiyet
karinesi” kapsaminda getirilmistir. Ayrica bu karar ile ceza muhakemesi siireci hizli bir sekilde sonuglandi-
rilabilmektedir.

Sunumda, problemli hususlar ele alinarak agiklanmaya ¢alisilmistir. Yedi baghik halinde toplayabildi-
gimiz problemler sunlardir: 1. SYYOK’nin sorusturma evresine déhil olup olmadigi. 2. SYYOK’nin idare
hukuku yoniinden etkisi. 3. SYYOK’1 verecek yetkili merciin tespiti. 4. Kanun maddesinin muglaklig1. 5.
Kovusturma yapilmasina yer olmadig: kararinin (KYOK), SYYOK agisindan uygulanabilirligi. 6. SYYOK’na
itiraz yolu. 7. SYYOK’1n “iftira sugu” ve “sug uydurma sucu” ile iliskisi.

Problemli hususlarla ilgili ulagtigimiz sonuglar su sekildedir: 1. SYYOK’nin verildigi asama sorusturma
evresine dahildir. 2. SYYOK halinde kisi, idare hukuku agisindan da sorusturma evresinde kabul edilmelidir.
3. SYYOK’n1 cumbhuriyet savcisi verir. 4. Kanun maddesinde muglaklik bulunmaktadir ve bu sebeple, daha
acik bir diizenleme yapilmasi gerekmektedir. 5. KYOK hakkindaki hiikiimlerin hepsi SYYOK i¢in uygula-
nabilir nitelikte degildir. 6. Itiraz yolunda belirsizlikler bulunmaktadir. 7. SYYOK verilmesi halinde “iftira
sucu” ve “sug uydurma sucu” olusabilmektedir.

Anahtar Kelimeler: ceza muhakemesi hukuku, sorusturma, karar

Calisma Alani: Ceza muhakemesi hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, besirbabayigit@gmail.com
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A NEW DECISION TYPE IN CRIMINAL PROCEDURE:
THE DECISION THAT THERE IS NO NEED TO INVESTIGATE (SYYOK)

133rd Wednesday Seminar / October 18, 2017

Res. Assist. Besir BABAYIGIT?

With the amendment of the article 158 of Criminal Procedure Code on 15 August 2017, “the decision
that there is no need to investigate” (SYYOK) was added as a new type of decision in criminal procedure
law. In the 133rd Wednesday Seminar, this new type of decision is described. This decision can be made in
two cases:

1. To be understood the case that acts are not clearly a crime.
2. The case that the complaints are abstracts and general nature.

At this stage, the person who is complained is not given the title of “suspect”. This legal arrangement
was introduced under “the presumption of innocence”. In addition, the criminal procedure process can be
concluded quickly with this decision.

In the presentation, problematic issues are tried to be explained. Problems in seven titles we offer are: 1.
Whether SYYOK is involved in the investigation phase. 2. The effect of SYYOK on administrative law. 3. De-
termination of the competent authority. 4. The ambiguity of the law article. 5. Applicability of the decision
that there is no need to prosecute (KYOK) for SYYOK. 6. Objection method to SYYOK. 7. The relationship
of SYYOK between “crime of slander” and “crime of crime fabrication”

Our conclusions about problematic issues are as follows: 1. SYYOK is given at the investigation phase.
2. In the case of SYYOK, the person should be accepted in the investigation phase in terms of administrative
law. 3. The prosecutor gives SYYOK. 4. There is ambiguity in the article of law and therefore a more explicit
arrangement is required. 5. Not all provisions for KYOK are applicable to SYYOK. 6. There are uncertainties
in the objection method. 7. In the event of an SYYOK, a “crime of slander” and “crime of crime fabrication”
may occur.

Keywords: Criminal procedure law, investigation, decision

Field of Study: Criminal procedure law
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PAZARLIK UNSURU COCUKLAR: ULUSLARARASI COCUK
KACIRMALARDA ARABULUCULUK

134. Carsamba Semineri/ 25 Ekim 2017

Ars. Gor. Elif Hande ALTINTAS!

Bu Carsamba seminerinde, Tiirkiye'nin de taraf oldugu, 1980 tarihli Uluslararasi Cocuk Kagirmanin
Hukuki Vechelerine Dair Sozlesme uyarinca, Tiirk hukukunda uluslararas: ¢ocuk kagirmalardan dogan
uyusmazliklarda, alternatif uyusmazlik ¢6ziim yolu olan arabuluculuk yonteminin uygulanmas: meselesi
ele alinmigtir. Bu kapsamda seminerin ilk béliimiinde, Uluslararasi Cocuk Kagirmanin Hukuki Veghelerine
Dair Sozlesmeye bagli olarak “uluslararasi ¢cocuk kagirma” kavraminin tanimi yapilmis ve Sézlesme kapsa-
minda ¢ocugun iade yontemleri agiklanmistir. Seminerin ikinci boliimiinde ise uluslararasi gocuk kagirma
vakalarinda arabuluculuk siirecinin igletilmesinin 6nemi agiklandiktan sonra Tiirk merkezi otoritesinin
uluslararasi ¢ocuk kagirmalardan kaynaklanan uyusmazliklarin arabuluculuk yolu ile ¢6ziimlenmesinde-
ki rolii ele alinarak bu noktada, Tiirk merkezi otoritesinin eksiklikleri agiklanmistir. Tiim bu agiklamalara
bagli olarak uluslararasi ¢ocuk kagirmalardan dogan uyusmazliklarin, S6zlesmede gosterildigi sekilde ara-
buluculuk yolu ile ¢6zlimlenebilmesi i¢in Tiirk merkezi otoritesinin isletmesi gereken sistem belirtilmistir.
Sunumun son béliimiinde ise, uluslararasi ¢ocuk kagirmalardan dogan uyusmazliklarin arabuluculuk yolu
ile ¢6ztimlenmesinin hukuki temelleri gosterilmis ve Tiirk hukukunda isletilen arabulucuk siireci ile Sozles-
medeki siire¢ arasindaki farkliliklara isaret edilmistir. Bu kapsamda s6z konusu olan arabuluculuk siirecinde
ivedilik problemi ile masraf sorunu ele alinmistir.

Sonug olarak uluslararasi ¢cocuk kagirmalarda Tiirk hukukuna 6zgii Sozlesme ile uyumlu uluslararas:
ve ¢ocuk kacirma vakalarinin 6zel karakterlerine uygun ¢ocuk kagirmalarda basvurulabilecek yeni bir ara-
buluculuk modeli olusturulmaya ¢alisilmis. Bu kapsamda olmasi gereken arabuluculuk siirecinde, arabulu-
cularin sayisi, sahip olmalar1 gereken uzmanlik alanlari, egitimleri ve cinsiyetleri ile arabuluculuk stirecinin
ylriitiilecegi mekan konular: agiklanmigtir.

Anahtar Kelimeler: Arabaluculuk, Uluslararas: Cocuk Kagirma, Uluslararast Cocuk Kagirmanin Hu-
kuki Vechelerine Dair La Haye Sozlesmesi

Calisma Alani: Milletleraras: aile hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk Anabilim Dali, ehandealtintas@gmail.com
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CHILDREN SUBJECT TO NEGOTIATION:
MEDIATION IN INTERNATIONAL CHILD ABDUCTION

134th Wednesday Seminar/ 25 October 2017

Res. Assist. Elif Hande ALTINTAS?

In this Wednesday Seminar; as an alternative dispute resolution method, mediation in international
child abduction cases has been covered based on Convention on The Civil Aspects of International Child
Abduction (Concluded October 25, 1980). In this context, in the first part of the seminar, according to
Hague Convention definition of international child abduction and types of prompt return of children were
shortly explained. In the second part of the seminar, after emphasizing the prominence of mediation in
international child abduction cases, the role of Turkish central authority during the solution of the disputes
causing international child abduction cases via mediation were explained and at this point the deficiencies
of the Turkish central authority were stated. Depending on these descriptions expected role of Turkish cent-
ral authority to solve the dispute based on Hague Convention has been explained. In the last part, the legal
basis of mediation in international child abduction in Turkish law was marked. Then differences between
Turkish law and Hague Convention has been clarified and (like urgency problem in mediation in Turkish
law and expense problem in the mediation process) some problems that emerged on this distinction has
been expressed.

As a result, with the help of showing number of mediators, the areas of expertise of mediators, educa-
tion, nationality and sex of mediators and place of the mediation, a new mediation model that is compatible
with Hague Convention and special features of abduction cases tried to be created.

Keywords: Mediation, International Child Abduction, Convention On The Civil Aspects Of Interna-
tional Child Abduction

Field of Study: International family law
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ADALET MESLEK ETiGi
135. Carsamba Semineri/ 1 Aralik 2017

Selguk HONDU'

2017-2018 egitim-6gretim doneminin yiizotuzbesinci Carsamba Semineri etkinligi kapsaminda “Ada-
let Meslek Etigi” konulu sunum, Emekli Danistay Uyesi, Kamu Gérevlileri Etik Kurulu Baskan Vekili Selguk
Hondu tarafindan gergeklestirilmistir.

JUSTICE OCCUPATIONAL ETHICS
135th Wednesday Seminar / December 1, 2017

Selcuk HONDU

At the 135th Wednesday Seminar, Retired Member of the Council of State, Deputy Head of the Board
of Ethics for Civil Servants Selcuk HONDU, made a presentation titled as “Justice Occupational Ethics”

1 Emekli Danistay Uyesi, Kamu Gérevlileri Etik Kurulu Bagkan Vekili
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HUKUK’TA ZiHIN HARITALAMA

136. Carsamba Semineri / 29 Kasim 2017

Ars. Gor. Furkan Giiven TASTAN'

Bu ¢arsamba seminerinde hukuki ¢6ztime ulasmaya yonelik bilgi edinme ve yeni bilgi olusturma is-
lemleri i¢in, klasik metotlar disinda zihin haritalama yonteminin uygulanabilirligi, temel mesele olarak ele
alinmistir. Sunumun ilk béliimiinde, zihin haritalama yonteminin anlamu, tarihi, yararlar1 ve nasil uygula-
nacag incelenmistir. Bu kapsamda zihin haritalamanin bilginin gorsel sekilde sunulmasini ve diizenlenme-
sini ifade eden bir bilgi haritalama yontemi ve sema (diagram) tiirii oldugu ifade edilmistir. Takip eden bo-
limde zihin haritalama yonteminin hukukta yontembilim icerisinde nerede yer aldig1 sorusu cevaplanmaya
calistimistir. Bu cergevede zihin haritalama yontemi bir kez de hukukta yontembilim gercevesinde su sekilde
tanimlanmustir: zihin haritalama yéntemi, hukukun metodolojik olarak uygulanmasina hizmet eden; huku-
kun teorik kisimlarinin algilanmasini kolaylastiran bir bilgi haritalama yontemi ve sema tiiriidiir. Meselenin
oziini olusturan son béliimde ise, hukukgunun zihin haritalama yénteminden ¢esitli beceriler altinda nasil
faydalanabilecegi ele alinmis; her bir beceri altinda ¢esitli mesleklere yonelik onerilere yer verilmistir. Bu
kapsamda yontemin 6gretim faaliyetlerinde, arastirma yaparken ve bilgi toplarken, akademik ve akademik
olmayan yazimda, sunumlarda ve diger alanlarda nasil kullanilacagina yonelik ipuglar1 dinleyicilerle pay-
lagilmistir.

Neticede zihin haritalama yonteminin hukukun soyutlugunun ve anlasiimazliginin asilabilmesinde
kapsayici ve kolaylastiric: bir etkiye sahip oldugu ifade edilmistir. Bu 6zelligi sebebiyle hukuk¢unun dah-
linin bulundugu her alanda bu yontemin kullanilmasinin hukuki meselenin daha berrak sekilde anlasil-
masini saglayacag belirtilmistir. Seminer, yontemin s6zii edilen tiim islev ve yararlarindan hareketle zihin
haritalama yonteminin hukuk disiplininde bir metot olarak yer almas: gerektigiyle sonlandirilmistir.

Anahtar Kelimeler: Sema, hukukta yontembilim, zihin haritalama

Calisma Alani: Hukuk metodolojisi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, fgtastan@ybu.edu.tr
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MIND MAPPING IN LAW

136th Wednesday Seminar / November 29, 2017

Res. Assist. Furkan Giiven TASTAN?

In this Wednesday seminar, the applicability of the mind mapping method was considered for obtai-
ning information and reaching new knowledge about legal solution. In the first part of the presentation, the
meaning, history, benefits and application of the mind mapping method have examined. In this context, it
was stated that mind mapping is a kind of information mapping method and diagram that represents the
visual presentation and arrangement of information. In the following section, the question of where the
mind mapping method takes place in the methodology of law has been tried to be answered. In this context,
the method of mind mapping is defined as follows: mind mapping method which serves the methodological
application of law; is an information mapping method and scheme type that facilitates the perception of
the theoretical parts of law. In the last chapter, which includes the core of the problem, how the lawyer can
use the mind mapping method under various skills have discussed and suggestions for various professions
under each skill have included. In this context, the participants were informed about how the method would
be used in teaching activities, research and obtaining information, in academic and non-academic writing,
presentations and other fields.

As a result, it has been stated that mind mapping method has a facilitating effect in overcoming the
abstractness and incomprehensibility of law. Because of this feature, it was stated that using of this method
in all areas where the lawyer is in will provide a clearer understanding of the legal issue. The seminar has
ended with the idea that the mind mapping method should take place as a method in law discipline based
on all the functions and benefits of the method.

Keywords: Diagram, legal methodology, mind mapping
Field of Study: Legal methodology
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MULTECILERIN, SIGINMACILARIN VE GECICi KORUMA
ALTINDAKILERIN ADALETE ERISIMI

137. Carsamba Semineri / 6 Aralik 2017
Dicle Gézde KOCYIGIT!

Seminerde 6ncelikle kavramlar fizerinde durulmustur. Cogu zaman siginmacilar ile ilgili kavramlar
uygun sekilde kullanilmamaktadir. Bu nedenle, asil konuya girmeden 6nce miilteci, si§inmaci, sartli miil-
teci, gegici koruma altindaki kisi, diizenli gogmen, diizensiz go¢men kavramlar agikliga kavusturulmustur.
Kavramlarin ardindan miilteci haklar1 bakimindan 6nemli olan uluslararas: diizenlemeler hakkinda bilgi
verilmistir. Miilteci haklari konusunda en temel uluslararasi diizenlemelerden biri olan Miiltecilerin Hukuki
Statiisiine iligkin 1951 Cenevre Sézlesmesi ve Miiltecilerin Hukuki Statiisiine fliskin 1967 New York Proto-
koliinden bahsedilmistir. Bu sdzlesmedeki miilteci tanimindan ve Tiirkiye'nin s6zlesmeye koydugu ¢ekince
nedeniyle kabul ettigi miilteci tanimi konusunda bilgi verilmistir.

Sozlesmedeki giincel tanima goére miilteci; irky, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti
veya siyasi diigiinceleri ylizinden, zulme ugrayacagindan hakli sebeplerle korktugu igin vatandag: oldugu
tilkenin diginda bulunan ve bu iilkenin korumasindan yararlanamayan, ya da s6z konusu korku nedeniyle
, yararlanmak istemeyen; yahut tabiiyeti yoksa ve bu tiir olaylar sonucu énceden yasadig: ikamet iilkesinin
disinda bulunan, oraya dénemeyen veya s6z konusu korku nedeniyle donmek istemeyen kisi olarak tanim-
lanmaktadir. Diger taraftan, Tiirkiye cografi kisitlama ile bu tanimi benimsedigi i¢in Avrupa iilkelerinden
yukarida belirtilen sebeplerle gelen kisileri miilteci olarak kabul etmektedir. Avrupa iilkeleri digindan ge-
lenler ise sartli miilteci statiisii, ikincil koruma ya da gegici koruma altina alinmaktadirlar. Her ne kadar
toplumda “miilteci” olarak adlandiriliyorlarsa da kitleler halinde gelen Suriyeliler iilkemizde “gegici koruma
statiisii” ile yasamaktadirlar.

Bunlara ek olarak, siginmacilarin egitim, saglik, ¢alisma haklarindan ve yiikiimliliiklerinden bahse-
dilmistir. Son olarak, nefret sdylemi kavrami miilteciler baglaminda ele alinmis ve medyadaki bazi 6rnekler
tizerinde konusulmustur. Seminer soru-cevaplar ile sona ermistir.

Anahtar Kelimeler: Miilteci, adalete erisim, siginmaci, gegici koruma

1 Hakim, Tirkiye Adalet Akademisi
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ACCESS TO JUSTICE BY REFUGEES, ASYLUM-SEEKERS AND
TEMPORARY PROTECTION BENEFICIARIES

137th Wednesday Seminar / December 6, 2017

Dicle Gozde KOCYIGIT>

First of all in the Seminar, the concept of refugee was emphasized. Mostly, the concepts related to
asylum-seekers were not used properly. Therefore, the concepts of refugee, asylum-seekers, temporary pro-
tection beneficiaries, conditional refugee, regular migrant, irregular migrant were clarified. After that, the
participants were informed about the important international conventions on asylum law. The brief infor-
mation was given on The 1951 United Nations Convention Relating to the Status of Refugees and 1967 New
York Protocol. The difference between the concept of refugee in this Convention and the concept adopted
by Turkey because of the reservation was underlined.

According to the Convention the term “refugee” shall apply to any person who; owing to well founded
fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country; or who, not having a nationality and being outside the
country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwil-
ling to return to it. On the other hand, due to the reservation, Turkey only accepts those as refugees who are
coming from European countries because of the reasons above. Those who are coming from countries other
than Europe could be granted conditional refugee status, subsidiary protection or temporary protection
status. Although society calls them as “Syrian refugees”, as a matter of fact they are conducting their lives in
Turkey under temporary protection status.

Moreover, the participants were informed about the obligations and the rights of the asylum-seekers
such as education, health and work. Lastly, hate speech in the context of asylum and some news on the me-
dia was discussed. The Seminar was over after the questions and answers part.

Keywords: Refugee, access to justice, asylum-seekers, temporary protection beneficiaries

2 Judge, Turkiye Adalet Akademisi
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SIRKET BIRLESMELERININ IPTALINDE YENI YAKLASIMLAR
138. Carsamba Semineri / 13 Aralik 2017
Ars. Gor. Kemalettin Ahmet AKSOY'

01.07.2012 tarihinde yuriirlige giren 6102 sayih Tiirk Ticaret Kanunu bir¢ok alanda yenilikleri bera-
berinde getirmistir. Bu 6nemli yeniliklerden birisi de birlesme béliinme ve tiir degistirmeye iliskin yapilan
diizenlemelerdir. Bu ¢arsamba seminerinde Tiirk Ticaret Kanunu'nda anonim sirket birlesme kararlarinin
iptaline iligkin getirilen yeni diizenlemeler, temel mesele olarak ele alinmistir.

Carsamba seminerinin ilk boliimiinde 6zel iptal davasi, olasi iptal sebeplerine gore ayrintili olarak in-
celenmistir. Bu baglamda somut 6rneklerden ve istatistiki bilgilerden faydalanilmustir. Ikinci béliimde ise
iptal davasi, Tiirk Ticaret Kanunu'nda diizenlenen diger bazi davalar ile karsilastirilmistir. Bu davalar yoklu-
gun tespiti, butlanin tespiti, denklestirme ve sorumluluk davalaridir. Ozellikle davalarin uygulama alanlari
incelenmistir. Sunumda, Tiirk hukuku kaynaklarinin yani sira 6zel iptal davasina iliskin diizenlemelerin
mehazi olan Isvigre hukuku ve AB hukuku kaynaklarindan da faydalanilmistir. Yeri geldikge Alman hukuku
acisindan da degerlendirme yapilmistir.

Sunumda Tiirk Ticaret Kanunu 192nci maddesinde diizenlenen iptal davasinin, ayn: kanunun 445 vd.
maddelerinde diizenlenen genel iptal davasina gore 6zel bir diizenleme oldugu sonucuna ulasilmigtir. Aym
zamanda birlesme siirecinde ortaya ¢ikabilecek olast kanuna aykiriliklar: hangi yaptirima tabi olduklari in-
celenmistir. Ozellikle butlan, yokluk ve iptal arasindaki sinir ¢izilmeye ¢aligilmistir. Ayrica birlesmeye iligkin
diizenlemelere kaynaklik eden Isvigre hukukundaki diizenlemeler ile Tiirk hukukundaki diizenlemeler kar-
silagtirilmis, bu baglamda uyumsuzluklarin alt1 6zellikle ¢izilmistir. Semineri anonim sirket birlesmelerinin
iptalinin 6zel olarak diizenlenmesinin isabetli oldugu ancak genel diizenlemelerle iliskilerin maalesef dogru
kurulamadi8 saviyla sonlandirilmigtir.

Anahtar Kelimeler: Anonim sirket, birlesme, iptal

Calisma Alani: Sirketler hukuku, ticaret hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali, kaaksoy@ybu.edu.tr
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NEW APPROACHES ON ANNULMENT OF MERGERS OF JOINT
STOCK COMPANIES

138th Wednesday Seminar / December 13, 2017

Res. Assist. Kemalettin Ahmet AKSOY?

Turkish Commercial Code numbered 6102, which came into force in 01.07.2012, introduces new re-
gulations. One of the significant new regulations is merger, division and change of kind. In this wednesday
seminar, the new regulations on the annulment of joint-stock merger decisions in the Turkish Commercial
Code were considered as the main issue.

In the first part of the Wednesday seminar, special annulment suit was examined in detail according
to possible annulment reasons. In this context, concrete examples and statistical information were used. In
the second part, the annulment suit was compared with some other suits, which are regulated in the Turkish
Commercial Code. These are the declaration of the absence, the declaration of the nullity, the equalisation
and liability suits. In addition to the Turkish law, Swiss law and EU law, which are the source of regulations
of special annulment suit, have also been utilised in the presentation. In terms of German law, an evaluation
was also made.

In this presentation, it is concluded that, the annulment suit regulated at Turkish Commercial Code
Art. 192 is lex sprecialis. Besides it is examined which sanctions may be applied to possible violations, whi-
ch may arise during merger process. The seminar has ended with the idea that to regulate a special suit for
annulment of mergers of joint stock companies was accurate, but unfortunately the connection with the
general provisions could not be established correctly.

Keywords: Joint stock company, merger, annulment

Field of Study: Corporative law, commercial law

2 Ankara Yildinm Beyazit University Faculty of Law Department of Commercial Law, kaaksoy@ybu.edu.tr
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ALDATICI REKLAM

139. Carsamba Semineri / 21 Subat 2018

Ars. Gor. N. Seyma AKYEL KASIRGA'

Bu ¢aligmada, aldatict reklam kavraminin tiim yonleriyle incelenmesi hedeflenmistir. Calismanin bi-
rinci boliimiinde, Tiirk Hukukunda reklam ve tiiketici kavramlarina yiiklenen anlamlara ve reklamin iglev-
lerine iligkin agiklamalara yer verilmistir. Reklamin toplum iizerindeki olumlu ve olumsuz etkileri ¢esitli
vakialar tizerinden ortaya koyulmustur.

Caligmanin ikinci boliimiinde, reklamlarda aldaticilik vasfinin hangi hallerde dogabilecegi, bir diger
ifadeyle hangi vasiflar1 haiz reklamlarin aldatici reklam olarak degerlendirilebilecegi 6rnek reklamlar {ize-
rinden incelenerek bu hususta esas alinabilecek kistaslara iligskin siniflandirilmalar yapilmas: suretiyle konu
aydinlatilmaya ¢alisiimistur.

Ugiincii bolimde, Avrupa Birligi Adalet Divani ve Yargitay'in kise tast niteliginde sayilabilecek karar-
lar1 incelenmigtir. Bu baglamda Avrupa Birligi Hukuku ve Tiirk Hukuku'nda aldatici reklamin nasil yorum-
landig1 ve uygulanan hukuk kurallarina iligkin bir karsilagtirma yapilmistir. Bu kapsamda hukukumuzda
ongoriilen diizenlemelerin, tiiketiciyi korumak amaciyla alinan tedbirlere ve aldatici reklamdan hukuken
sorumlu kisilere uygulanan yaptirimlara iligkin birlik hukukundaki diizenlemelerle kiyas: yapilmis, olmasi
gereken hukuk ele alinarak hukukumuzun birlik hukukundaki diizenlemelere gore ileri nitelikte sayilan
yonleri ile geri kalmis addedilen yonleri incelenmistir.

Son boliimde, Tiirk Hukuku'nda tiiketicinin basvurabilecegi hukuki careler detayl olarak ele alinmis,
titketiciye sunulan hukuki yollar ortaya konulmus, ¢esitli kanunlar kapsaminda bir¢ok diizenlemeye yer
verildigi goriilmiistiir. Nihayet, titketici uyusmazliklarindan kaynaklanan davalarda, mahkemelerin yetkisi
gibi, usuli meselelere yer verilmis bu hususlar aydinlatilmaya ¢alisiimistur.

Anahtar Kelimeler: Tiiketici, Reklam, Aldatic1 Reklam

Calisma Alant: Titketici Hukuku, Medeni Usul Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Medeni Usul ve icra iflas Hukuku Anabilim Dali, akyelseyma123@gmail.com
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MISLEADING ADVERTISEMENT

139th Wednesday Seminar / February 21, 2018

Res. Assist. N. Seyma AKYEL KASIRGA?

In this study, it was aimed at evaluating the issue of “misleading advertisement” in all aspects. In the
first part of the study, the meaning and the functions of advertisement were discussed additionally the mea-
ning of consumer was expressed in the frame of Turkish Law. In this regard, the positive and adverse affects
of advertisement over the society were illustrated.

In the second part, the term of “misleading” was expressed. In the frame of the expression, some samp-
les analyzed to reveal which advertisements are really cause to deceive the society. The components of mis-
leading advertisements were classified and exemplified.

In the third part of the study, the milestone judgements of Court of Justice of the European Union and
the Court of Appeals of Turkey about the issue were analyzed. Afterwards, the applied rules of European
Union and the applied rules of Turkish Law were compared. In this frame, what ought to be and what has
been already legislated is compared.

In the last part, the legal remedies in the frame of Turkish Law were illustrated in detail. The articles un-
der different statutes actually provide the consumers a variety of options. Finally, some controversial issues
about the procedural aspect of the issue like the competency of the courts were also illustrated.

Keywords: Advertisement, Consumer, Misleading Advertisement

Field of Study: Consumer Law, Civil Procedure Law
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OSMANLI DEVLETI DIPLOMASISINDE YASANAN DEGISIiM
140. Carsamba Semineri / 28 Subat 2018
Ars. Gor. Omer Vehip ONEN'

Bu ¢arsamba semineri uzunca bir dénem boyunca bulundugu cografyada giiglii bir konumda bulun-
mus ve bu meyanda “devletler arasi egemen esitlik” ilkesi geregince karsilikli diplomasi anlayigina ihtiyag
duymayan Osmanli Devleti agisindan sonraki dénemlerde yasanan diplomatik degisim ve bu degisimi geti-
ren temel saikler konusunda bilgi vermeye yonelik olarak hazirlanmistir. Sunum diplomasi hakkinda temel
bilgiler ve diplomasinin kokeni ile baslamis ve sonrasinda sunum konumuzu olusturan “Osmanli Devleti
acisindan Tek Yanli Diplomasi Donemi, Diplomaside Esitlik Donemi ve Karsilikli Diplomasi Dénemi” hu-
kuki, tarihi ve siyasi olaylar baglaminda agiklanmaya ¢aligiimistir.

Osmanli Devleti 18. yiizy1l sonlaria degin tek yanl diplomasi anlayisini benimsemis ve bu kapsamda
yabanci iilkelere siirekli diplomatik misyonlar gondermemis; buna karsin diger tilkelerden gelen diplomatik
misyonlar1 kabul etmistir. Bunun en temel sebepleri: Osmanli Devletinin gii¢lii bir konumda bulunmasi,
Osmanl tiiccarlarinin Bat1 yerine Asya ile iliskiler kurma egilimidir. Osmanli Devleti Agisindan Diploma-
side Esitlik Siireci ise Zitvatoruk Andlagmast ile baglamis ve Karlof¢ca Andlagmast ile zirveye ¢ikmis ve Vest-
falya Andlagmasi ile kurulan yeni devletler sistemine Osmanli da dahil olmugtur. Osmanli Devletinin yiiz-
yillar boyunca siirdiirmiis oldugu karsiliksiz diplomasi anlayisini terketmesi ise IILSelim déneminde 1793
yilinda Yusuf Agah Efendi’yi Londra biiyiikelcisi olarak tayin etmesi ile ger¢eklesmistir. 18. Yiizyil boyunca
aralarindaki ittifaklar da zaman zaman degisen Avrupali devletlerle tek basina miicadele eden Osmanli artik
tek bagina ayakta kalamayacagini anlayinca Avrupa tarzi bir diplomasi anlayisi gelistirmeye basglamustir.

Netice itibariyle Diplomatik iliskilerde basarili olmak i¢in en énemli faktor “glicli” olmaktir. Osmanlt
Devleti agisindan Karlofca Andlagmasi oncesi donem “Kargiliksiz Diplomasinin Klasik Dénemi” olarak
adlandirilabilir.1699da ise Karlofca nedeniyle yasanan toprak kayiplari sonucu diplomasinin gerekliligi
anlasilmis ve 1699-1793 arast “Andlagsmalar Dénemi” sonrast 1811 yilinda artik ‘Karsilikli Diplomasi’ ye
gecilmistir.

Anahtar Kelimeler: Diplomasi ve Degisim, Tek Yanli Diplomasi, Karsilikli Diplomasi,

Calisma Alani: Hukuk Tarihi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Hukuk Anabilim Dali, oonen@ybu.edu.tr
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DIPLOMATICAL CHANGE OF THE OTTOMAN EMPIRE

140th Wednesday Seminar / 28 February 2018

Res. Assist. Omer Vehip ONEN>

This Wednesday seminar examines diplomatical change of the Ottoman Empire which was a strong
position in its period. Ottoman Empire no need to diplomacy, because they accept sovereign equality prin-
ciple and no need to reciprocity diplomacy. In this context, the presentation try to understand of some basic
motives of Ottoman Diplomacy Transformation. The presentation began with the basic informations and
the origin of Diplomacy. Thereafter Ottoman Empire’s Unilateral Diplomacy Period, Diplomatic Equity and
Reciprocity Diplomacy Periods explains with legal, historical ve political events.

Until to the end of 18th century , Ottoman Empire prefers unilateral diplomacy and did not send per-
manent diplomatic representatives to foreign countries, but they accept to foreign country diplomatic repre-
sentatives. Because, Ottoman Empire has a strong position in its period and they prefer make relations with
Asian countries instead of Western countries. Diplomatic Equity Period of Ottoman Empire starts with the
Peace of Zsitvatorok and summits with Treaty of Karlowitz and Ottoman Empire entered to new states sys-
tem with Peace of Westphalia. In the period of Selim III, Yusuf Agah Efendi appointed to the first permanent
embassy of the Ottoman Empire. During the 18th century, European states relations very changeable and
finally Ottoman Empire realized European style democracy is the only way to the continuation of Empire.

In a nutshell, “power” is the most important factor for successful diplomatic relations. Before the Treaty
of Karlowitz period is the “Classical Age of the Unilateral Diplomacy” for Ottoman Empire. In the year of
1699, Ottomans realized the importance of diplomacy. Thus, the period of 1699-1793 calls as “Agreements
Period” and finally Ottomans adopted to “reciprocity diplomacy” in the year of 1811.

Keywords: Diplomacy and Transformation, Unilateral Diplomacy, Reciprocity Diplomacy

Field of Study: Legal History
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MODERN ZAMAN INSAN TICARETINE UYGULANAN ULUSLARARASI
HUKUK KURALLARININ HARITASININ CIZILMESI

141. Carsamba Semineri / 7 Mart 2018
Dr. Ekin Deniz UZUN!

Carsamba seminerleri kapsamindaki bu sunum, insan ticaretine uygulanan uluslararas: hukuk kural-
larinin, insan ticareti ile bagintili olan giiniimiiz sorunlarina cevap verme hususunda yetersiz olup olmadi-
gin1 incelemektedir. Ayni zamanda, gercek diinya meseleleri ile sekillenen insan ticaretinin tanimsal olarak
kompleks yapisinin neden ve nasil tartigmali bir konu olarak ortaya ¢ikmis oldugunu da agiklamaktadir.
Genel olarak bu sunum, insan ticareti meselesinin giiniimiiz diinyasinda gergek bir mesele oldugunu, insan
ticareti magdurlarinin 6nem tagidiklarini vurgulamaktadir.

Uluslararast hukuk kurallarinin yetersizligini ortaya koyabilmek i¢in, bu sunum, insan ticareti kav-
ramini, insan kagakgilif1 ve kélelik kavramlari ile kargilagtirmali olarak tartigmaktadir. Insan ticaretinin
tanimlanmasi sorunsali baglaminda, bu sunum, uluslararas: hukuk kurallarina bakmanin yani sira, ulus-
lararas1 hukuka kritize eder bir tavirla yaklasarak, insan ticareti kavraminin medya, bilim insanlari, ulusla-
rarast mahkemelerce, gergek olaylar goz oniinde bulunduruldugunda, nasil tanimlandigini ve anlagildigin:
incelemektedir.

Insan ticaretinin nasil tanimlandig1 ve magdurlarin tespiti birbirleriyle bagintili konulardir; insan ti-
caretini tanimlamaksizin magdurlarin tespiti, koruma zorunlulugu kurallar1 geregince miimkiin olamaya-
caktir. Bu baglamda, sunumda da agiklandig tizere, iki ana hususta uluslararasi hukuk, insan ticareti suglar:
ile miicadeleye yeterli cevabi verememektedir: insan ticaretinin tanimlanmasi ve dolayisiyla ‘magdurlarin’/
hayatta kalanlarin tespitinin yapil(a)mas.

Anahtar Kelimeler: Uluslararas: hukuk, insan ticareti, glinimiiz olgusu, gé¢men kacak¢iligi, giinii-
miiz koleligi, tanimsal ¢ikmaz.

Calisma Alan:: Milletleraras1 Kamu Hukuku

1 Misafir Konusmaci, ekndnz@hotmail.com
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CHARTING THE INTERNATIONAL LEGAL FRAMEWORK
APPLICABLE TO MODERN DAY HUMAN TRAFFICKING

141TH WEDNESDAY SEMINAR / MARCH 7, 2018

Dr. Ekin Deniz UZUN?

This presentation, as a part of Wednesday seminars, argues that the international legal framework app-
licable to human trafficking is inadequate to address contemporary challenges. It also explains why and how
human trafficking is a controversial phenomenon due to its complex nature, which is shaped by real-world
incidences. Overall, this presentation stresses that human trafficking is real, and that survivors are human
beings, who do matter.

Drawing on international law, in order to capture the inadequacy of international legal framework, this
presentation discusses the definition of human trafficking in comparison to the terms modern-day slavery
and migrant smuggling. In the context of definitional analysis, this presentation not only looks at the inter-
national legal regulations pertaining to related phenomena, but also critically reviews international law to
help address how human trafficking is defined and understood by the international community, including
the media, scholars and international courts, alongside real-world incidents.

The definition of human trafficking and obligations to protect are

evidently interrelated; without defining human trafficking, identification of trafficking victims, as
required by the obligations of protection, is not possible. In this respect, there are two main aspects in which
international law does not adequately respond to human trafficking crimes: defining human trafficking and
identifying its ‘victims’/survivors, as is explained in this presentation.

Keywords: International law, human trafficking, modern-day phenomenon, migrant smuggling, mo-
dern-day slavery, definitional quagmire.

Field of Study: International public law.
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TANZIMAT DONEMININ SERIYE MAHKEMELERI VE KADILARIN
DEGISIM SURECINE ETKiSI

142. Carsamba Semineri / 21.03.2018

Ars. Gor. S. Betiil DOGANGUZEL'

Bu ¢arsamba seminerinde Osmanli Devletinde seriye mahkemeleri ve kadilarin Tanzimat déneminde
gecirdikleri degisim incelenmistir. Bu degisimi tespit edebilmek i¢in 6nce Tanzimat 6ncesi déneme goz
atilmig, ardindan Tanzimat sonrasi: donem ele alinmistir. Seriye mahkemeleri ve kadilar, her iki dénem i¢in
ayr1 ayr1 incelenmigtir.

Tanzimat Oncesi donemde seriye mahkemelerinin uzun siire Osmanli Devletinin asli mahkemeleri
olarak gorev yaptiklar: belirtilerek gorev kapsamlaria deginilmistir. Bu mahkemelerin belirli bir makam
binasi olmadigy, genellikle tek hakimli olarak ¢alistiklar: ifade edilmistir.

Yine bu dénemde kadilarin geriye mahkemelerinde yargilama yapmakla gorevli kimseler olduklar:
ifade edilerek gérev kapsamlarina deginilmistir. Kadilarin uzun tahsil siireci, ticret durumlars, teftis edilme
yontemleri bu boliimde agiklanan meselelerdir.

Osmanli Devletinde her sahada oldugu gibi adli sahada da zamanla birtakim bozulmalar meydana
gelmistir. Kadilar riigvet almak, devre ¢ikip haksiz yere halktan para toplamak, adam kayirmak gibi cesitli
yolsuzluklara karismislardir. Seminerde s6z konusu yolsuzluklara iliskin ¢esitli kayitlar sunulmus ve bu yoz-
lagmanin adli sahada 1slahat ihtiyacini glindeme getirdigi ifade edilmistir.

Tanzimat doneminde yapilan islahatlarda seriye mahkemelerinde birtakim degisikliklere gidilmesi
gereginden yola ¢ikilmis olsa da dini vasfi agir basan bu mahkemelerde yapilacak degisikliklerin ulema-
nin tepkisini ¢ekecegi diistintilmistiir. Bu nedenle seriye mahkemelerinin yaninda Nizamiye mahkemeleri
acilarak seriye mahkemelerinin yetkileri peyderpey bu mahkemelere devredilmistir. Seriye mahkemelerine
makam binalari tahsis edilmesi, ¢ok hakimli bir sisteme gecilmesi, kadilar teftisle gorevli miifettisler tayin
edilmesi goriilen bazi degisikliklerdir.

Seminerin sonug boliimiinde yarg: teskilatinin Osmanli Devletinin temelini olusturdugundan bu-
radaki 1slah hareketlerinin de biiyiik 6nem arz ettigi, fakat yasanan gelismelere bakildiginda yapilan dii-
zenlemelerin ¢ikis noktasindan farkli seyrettigi ifade edilmistir. Seriye mahkemelerinin 1slahi yerine yeni
mahkemelerin kurulmas, bir adli diialitenin dogmasina yol agmus, bu durum seriye mahkemeleri tamamen
ortadan kaldirilincaya kadar devam etmistir. Bu diialite ise birtakim aksakliklara yol agmis, 6rnegin idam
cezalarinin infaz edilememesi sonucunu dogurabilmistir. Yasanan aksakliklardan hareketle Tanzimat done-
minde adli sahada yapilan 1slahatlarin beklenen fayday: saglamadig: ifade edilmistir.

Anahtar Kelimeler: seriye mahkemeleri, kadilar, Tanzimat donemi

Calisma Alani: Hukuk Tarihi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Hukuk Tarihi Anabilim Dali, sbdoganguzel@ybu.edu.tr

411



Ankara Yildinm Beyazit Universitesi
Hukuk Fakiiltesi Carsamba Seminerleri (1-150)

INFLUENCE OF TANZIMAT REFORM ERA ON SERIYE COURTS AND
‘KADI’S CHANGE PERIOD

142. Wednesday Seminar 21.03.2018

Res. Assist. S. Betiill DOGANGUZEL

Seriye courts in Ottoman Empire and the change Muslim judges (kadi) underwent in Tanzimat Period
were surveyed in this wednesday seminar. To identify this change, the period before Tanzimat had been
examined at first, and then the period after Tanzimat was addressed. Seriye courts and kadis were surveyed
respectively for both periods.

Indicating that seriye courts had worked as fundamental courts of Ottoman Empire for a long time in
the period prior to Tanzimat, their task scopes were touched upon. It was stated that these courts did not
have a specific official building and they generally worked as single-judged.

Their task scopes were again touched upon, stating that kadis were the incumbents to decree in seriye
courts. Kadis’ long education processes, payment conditions, and methods of being inspected were the is-
sues explained in this part.

As in all fields in Ottoman Empire, some deteriorations occurred even in juridical field over time.
Muslim Judges became involved in various corruptions such as acceptation of a bribe, unjust collection of
money from people by patrolling, and favoritism. In seminar, a variety of records in regard to corruptions
in question were presented and that this retrogression brought up the need for a reformation in juridical
tield was stated.

Although reforms made in Tanzimat Period were given a start with the necessity of having some chan-
ges in seriye courts, it was thought that changes that would be made in these courts predominant in terms of
religious qualification would get reaction from ulema. Therefore, by opening Nizamiye courts besides seriye
courts, the authorities of seriye courts were gradually handed over to these courts. That seriye courts were
provided with official buildings; a multiple-judged system was adopted; and inspectors were appointed to
overlook kadis were some changes seen.

In conclusion part of the seminar, it was stated that judiciary underlay Ottoman Empire; reform move-
ments here were of great importance; but when improvements having experienced were considered, regula-
tions diverted differently from starting point. Foundation of new courts instead of reforming seriye courts
caused a juridical duality to arise and this condition had continued until seriye courts were completely
abolished. Also, this duality led some deteriorations. For example, it resulted in the fact that capital punis-
hments could not be carried out. It was also stated that reforms made in juridical field in Tanzimat Period
with reference to these failures could not provide the expected benefit.

Keywords: Religious courts, Muslim judges (Kadi), Tanzimat Period

Study Field: History of Law
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MODERN DONEM ONCESI KARA AVRUPASI HUKUK GELENEGINDE
YARGILAMA HUKUKUNUN TARIHSEL KOKENLERI

143. Carsamba Semineri / 28 Mart 2018

Ogr. Gor. Ali SAGLAM!

Kisilerin hak ve ytikiimliiliklerini 6nemli 6l¢iide etkileyebilen modern yargilama hukuku kurallari,
hukukun diger alanlarinda oldugu gibi hukuk hayatinda bir anda belirmemis ve belirli bir gelisim siirecinde
farklilagarak gegmisten giiniimiize ulasmiglardir. Yargilama kurallarinin hukuk disiplinine déniigme siireci
toplumlarin kiiltiirel 6zellikleri sebebiyle farkliliklar gostermistir. Calismamizda Kara Avrupas: hukuk ge-
lenegi agisindan bu siire¢ incelenmigstir. Bu gelenek icerisinde yargilama kurallarinin (medeni hukuk yar-
gilamasi ve ceza yargilamasi) gelismesi -her ne kadar maddi hukuk kurallariyla birlikte diizenlenmis olsa
da- Roma dénemine denk gelmektedir. Imparatorluk dénemiyle birlikte modern usul hukukunun 6zellik-
leri Romada belirginlesmistir. Orta ¢ag hukukgular: ise Corpus Iuris Civilis tizerinde yaptiklari ¢alismalarla
Kilise Hukuku tizerine modern medeni yargilama hukukunu insa etmislerdir.

Tarihsel olaylarin hukukun olusum siirecine etkileri bulunmaktadir. Caligmamizda yargilama hukuku
dallarinin uyumlastirilmasinin miimkiin olup olmadig: fikrinden hareketle medeni hukuk yargilamas: ve
ceza yargilamasi ayriminin tarihte nasil ortaya ¢iktigina yénelik ipuglari aranmistir. Imparator Caracalla
doneminde Roma Imparatorlugu’'nda yasayan herkese Roma vatandasliginin verilmesi ve on ikinci yiizyilda
Corpus Iuris Civilis'in bir boliimii olan Digesta'nin el yazmalarinin Bologna Universitesinde bulunmast hu-
kuk tarihindeki énemli olaylardan bazilaridir. Ote yandan Orta ¢ag Avrupasrnda Papa III. Innocent tarafin-
dan getirilen ve Engizisyon Mahkemelerinde uygulanan “per inquisitionem” usuliiniin modern yargilama
hukukunun gelisimini dolayli yoldan etkileyen énemli olaylardan biri olarak degerlendirilmektedir.

Anahtar Kelimeler: yargilama hukuku, Kara Avrupast hukuk gelenegi, Roma hukuku

Calisma Alani: Hukuk tarihi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, asaglam@ybu.edu.tr
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HISTORICAL ORIGINS OF PROCEDURAL LAW IN THE PRE-MODERN
CIVIL LAW TRADITION

143th Wednesday Seminar / March 28, 2018

Lecturer Ali SAGLAM?

The rules of modern procedural law which can significantly affect the rights and obligations of indivi-
duals did not appear in an instant in the legal life as in other areas of law and have reached the present day
by differentiating into a certain development process. Transformation process of rules to procedural law dis-
cipline has changed due to the cultural characteristics of societies. In this study, this process was examined
in terms of the civil law tradition. In the civil law tradition, the development of the rules of procedure (civil
procedure and criminal procedure) coincides with the Roman period. On the other hand, medieval jurists
built the civil procedure law on Church law with their work on Corpus Iuris Civilis.

We sought clues about how the distinction between civil procedure and criminal procedure emerged
in history from the idea that whether it is possible to harmonize the branches of procedural law. During the
reign of Emperor Caracalla, the granting of the right of Roman citizenship to everyone living in the borders
of the Roman Empire and the discovery of Digesta manuscripts in the twelfth century at the University of
Bologna are some of the important events in the history of law. Moreover, the “per inquisionem” procedure
applied in the Inquisition courts in the Middle Ages is considered to be one of the important events that
indirectly affect the development of modern procedural law.

Keywords: procedural law, the civil law tradition, roman law

Field of Study: History of law
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YABANCI ULKELERDE VERILEN BOSANMA KARARLARININ
TANINMASINA ILISKIN GUNCEL GELISMELER

145. Carsamba Semineri / 18 Nisan 2018

Ars. Gor. Biset Sena GUNES!

Yabana iilkelerde verilen kararlarin Tiirkiyede etki dogurmasi kural olarak tanima (ve bazi hallerde
tenfiz) yoluyla miimkiin olmaktadir. Bu konuda akdedilmis milletleraras: anlasma hitkiimleri sakli kalmak
lizere, tanima gartlar1 ve usulii 5718 sayili Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun
(MOHUK)da diizenlenmistir. Uygulamada en ¢ok bosanma kararlarinin niifus kiitigiine tescili icin ta-
nima talebinde bulunulmaktadir. Ancak MOHUK taki tanima prosediirii yalnizca mahkeme kararlarinin
taninmasina imkan verdigi i¢in, pek ¢ok iilkede kabul edilen ve gittikce de yayginlasan adli olmayan bo-
sanma kararlarinin taninmasi kural olarak miimkiin degildir. Son yillarda yapilan bazi diizenlemeler ile bu
kurala istisnalar getirilmistir. Bu Carsamba seminerinde yabanci iilkelerde verilen bosanma kararlarinin
taninmasina iligkin ortaya ¢ikan s6z konusu giincel gelismeler temel mesele yapilmistir. Sunum kapsaminda
oncelikle genel olarak tanima kavrami tizerinde durulmus ve mevcut gelismeler sonucu ortaya ¢ikan durum
ile farklar1 gorebilmek adina MOHUK kapsamindaki tanima sartlari ile usulii ele alinmugtir. Takip eden
bolimde ise konunun esasini teskil eden giincel degisiklikler detayli ve elestirel bir sekilde incelenmistir.

Anahtar Kelimeler: Yabanci bosanma kararlari, adli olmayan bosanma, tanima.

Caligma Alani: Milletlerarast Ozel Hukuk.

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi Milletlerarasi Ozel Hukuk Anabilim Dali, bsgunes@ybu.edu.tr
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RECENT DEVELOPMENTS REGARDING THE RECOGNITION OF
FOREIGN DIVORCE DECREES

145th Wednesday Seminar / April 18,2018

Res. Asst. Biset Sena GUNES?

Foreign judgments could, in principle, only produce effects in Turkey through recognition (and, in
some cases, enforcement). Without prejudice to the provisions of international agreements concluded on
this subject, the conditions and the procedure of recognition are provided in the Private International and
Procedural Law Act numbered 5718 (MOHUK). In practice, recognition is mostly sought for divorce decre-
es for the purposes of civil registration. However, as the recognition procedure under MOHUK only allows
the recognition of court decisions, recognition of non-judicial divorce decrees which have been adopted in
many jurisdictions and are becoming widespread is not possible. Exceptions to this rule have been intro-
duced with certain amendments made in recent years. The main focus of this Wednesday seminar is such
developments regarding the recognition of foreign divorce decrees. In this regard, initially, the concept of
recognition in general and the conditions as well as the procedure of recognition under MOHUK were
discussed in order to indicate the differences from the newly introduced situation. In the following section,
the recent amendments which constitute the main focus of the seminar were examined in detail and from

a critical perspective.

Keywords: Foreign divorce decrees, non-judicial divorce, recognition.

Field of Research: Private International Law.
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KLASIK DONEM OSMANLI CEZA MUHAKEMESI
HUKUKUNDA SAHITLIK MUESSESI

146. Carsamba Semineri / 25 Nisan 2018

Ars. Gor. Abdullah Vefa KARATAS!

Hukuk tarihi ilkeleri nazara alinarak yapilan bu seminerde, klasik donem Osmanli ceza muhakemesi
hukukunda sahitlik miiessesi incelenmistir. Calismada Islam hukukunun asli kaynaklarindan, arsiv belge-
lerinden ve literatiirden yararlanilmistir. Sunumda ilk olarak islam ceza hukuku hakkinda genel bilgilere
yer verilmis, daha sonra sahitlik kavrami ve gahit olabilecek kimselerin hangi sartlar1 tagimasi gerektigi
tizerinde durulmus, son olarak Osmanli uygulamasinda sahitlik kurumuna hangi siklikla bagvuruldugu ve
sahitligin Osmanli ceza muhakemesindeki roliiniin ne oldugu tahlil edilmistir. Bir kimsenin Miisliiman ol-
masinin biricik ve en temel sarti olan sehadet, Islam dini agisindan son derece degerli bir kavramdir. Bunun
bir yansimas olarak sahitlik de Islam hukuku i¢in 6nemli bir yere sahip olmusg ve en ¢ok bagvurulan delil
olma 6zelligi tagimistir. Ayrica Islam ceza muhakemesinde had -zina harig- ve kisas suglarinin ispat1 ancak
ya ikrar ya da iki erkek sahit ile miimkiin olmustur. Yani vicdani delil sistemi kabul edilmemis; ikrar ya da
sahitlik had ve kisas suglarinda kesin delil olarak goriilmiistiir. Cezanin tayin edilmesindeki 6neminden
dolay1 sahitlik yapacak kimseler i¢in gorebilme, konusabilme, akil balig, hiir, adaletli ve diiriist olma gibi
birgok kosul aranmuistir. Tezkiye miiessesi ile sahit olacak kimselerin sartlari tagiyip tasgimadigi ve giivenilir
olup olmadiklari arastirilmis ve yalanci sahitlik cezalandirilmistir. Osmanli uygulamasinda da sahitlik en
¢ok basvurulan ispat vasitas: olmus ve adaletin tecelli etmesinde ¢ok kiymetli bir rol oynamustir.

Anahtar Kelimeler: Osmanli hukuku, ceza muhakemesi hukuku, sahitlik

Calisma Alani: Hukuk tarihi

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi Hukuk Tarihi Anabilim Dali, akaratas@ybu.edu.tr
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THE WITNESSING IN OTTOMAN CRIMINAL PROCEDURE LAW IN
THE CLASSICAL PERIOD

146th Wednesday Seminar / April 25, 2018

Res. Assist. Abdullah Vefa KARATAS?

In this seminar, which was made by taking the principles of the history of law into consideration, the
institution of witnessing in the classical period Ottoman criminal procedure law was investigated. In this
study, the main sources of Islamic law, archival documents and literature were used. In the presentation,
firstly general information about Islamic criminal law was given, then the concept of witnessing and the
conditions which the witnesses should be able to bear, finally, it was analyzed how often the application to
the witness institution was applied in the Ottoman practice and the role of the witness in the Ottoman cri-
minal procedure. Shahadah, which was the unique and basic condition of being a Muslim, was an extremely
valuable concept in terms of Islam. As a reflection of this, the witness also had an important place for Islamic
law and was the most widely used evidence. Moreover, in the criminal procedure of Islam, the proof of the
crimes of Had except for Zina, and Kisas was only possible either confession or with two male witnesses.
In other words, the system of discretionary proof has not been accepted.; Confessions and Had and Kisas
crimes were seen as a certain proof. Due to the importance of the determination of punishment for those
who would be the witnesses should have following conditions: to be able to see, and talk, to be adultery, free
and fair vs. It had been investigated whether the witnesses were going to meet the requirements and whether
they are reliable or not with Tezkiye and perjury was punished. In Ottoman practice, witnessing was the
most widely used tool of proof and played a very important role in the provision of justice.

Keywords: Ottoman law, criminal procedure law, witness

Field of Study: Legal methodology
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DUAYENLERIN VE GENC HUKUKCULARIN GOZUNDEN
HUKUK MESLEGI

147. Carsamba Semineri / 2 Mayis 2018
Ozel Program

Ozel program olarak diizenlenen bu ¢arsamba semineri, 6grencilerimizin mezuniyet sonrast meslek
secimine yonelik bilgilenmeleri ve sorularina cevap bulmalari amaciyla ‘Duayenlerin ve Gen¢ Hukukeularin
Gozinden Hukuk Meslegi’ sempozyumu olarak gerceklestirilmistir.

Fakiiltemiz Dekani ve Universitemiz Rektor Yardimcisi Prof. Dr. M. Fatih USAN ve Universitemiz Rek-
torii Prof. Dr. Metin DOGAN’m agilis konugmalariyla baglayan program, ii¢ oturum olarak diizenlenmistir.
Fakiiltemiz Ogretim Uyesi Prof. Dr. Muharrem KILIC bagkanliginda gergeklesen ilk oturumda; HSK Bagkan
Vekili ve 2. Daire Bagkani Mehmet YILMAZ, HSK 1. Daire Bagkani Halil KOC ve Yargitay 1. Hukuk Dairesi
Uyesi Oznur KAKILLIOGLU 6grencilere hakimlik meslegine yonelik bilgi ve tecriibelerini aktarmiglardur.

Ogleden sonra gerceklestirilen ikinci oturum, Fakiiltemiz Ogretim Uyesi ve HSK 2. Daire iiyesi Prof.
Dr. Ali Cengiz KOSEOGLU bagkanliginda gerceklestirilmistir. Oturumda Baskent Universitesi Hukuk Fa-
kiiltesi Ogretim Uyesi Prof. Dr. Fikret EREN ve Ankara Barosu Baskani Av. Hakan CANDURAN, akade-
misyenlik ve avukatlik meslegine yonelik bilgi ve tecriibelerini 6grencilerimizle paylasmuslardir.

Sempozyumun Fakiiltemiz Ogretim Uyesi Dr. Ogr. U. Zeynep DONMEZ baskanhginda yapilan son
oturumunda; Fakiiltemiz mezunlarindan Merkez Bankasi Uzman Yardimcist Giircan ARICI, Idari Yarg
Hakim Aday1 Oktay ALKAN, Bozok Universitesi Aragtirma Gorevlisi M. Zahid YENER ve Adli Yargi Ha-
kim Aday1 Enes KOKTEN, égrencilerimize meslekleri ile bilgi ve tavsiyelerini aktarmuglardur.

Konusmacilara tesekkiir belgelerinin takdimi ve toplu fotograf ¢ekimiyle sona eren programa; Fakiil-
temiz dgrencileri biiyiik bir ilgi gostermiglerdir. Ogrencilerimizin mezuniyet sonrasi kariyer olanaklari ile
ilgili detayl1 bilgileri ilk agizdan alma ve sorularina cevap bulma imkéni yakaladiklar1 programin oldukga
verimli ve faydali gectigi degerlendirilmistir.

Anahtar Kelimeler: hukuk meslegi, kariyer, calisma hayat
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LEGAL PROFESSION FROM THE EYES OF DOYENS AND
YOUNG LAWYERS

147th Wednesday Seminar / May 2, 2018

Special Programme

This Wednesday seminar was organized as a special programme as a symposium on “Legal Profession
from the Eyes of Doyens and Young Lawyers” for the purpose of informing our students about the career
choice after graduation and finding answers to their questions.

The program started with the opening speeches of Dean of Faculty of Law and Vice Rector of our Uni-
versity Prof. Dr. M. Fatih USAN and Rector of our University Prof. Dr. Metin DOGAN, and was organized
as three sessions. In the first session under the chairmanship of our Faculty Member Prof. Dr. Muharrem
KILIC; Vice Chairman and Head of 2nd Department of Council of Judges and Prosecutors Mehmet YIL-
MAZ, Head of 1st Department of Council of Judges and Prosecutors Halil KOC and Member of the 1st Civil
Chamber of Court of Cassation Oznur KAKILLIOGLU conveyed their knowledge and experiences to the
students about the profession.

The second session was held in the afternoon. It was chaired by our Faculty Member and Member of
2nd Department of Council of Judges and Prosecutors Prof. Dr. Ali Cengiz KOSEOGLU. Prof. Dr. Fikret
EREN from Bagkent University Faculty of Law, and President of Ankara Bar Association Att. Hakan CAN-
DURAN shared their knowledge and experience with the students about the profession of academician and

lawyer.

In the last session of the symposium under the chairmanship of our Faculty Member Assist. Prof. Dr.
Zeynep DONMEZ; the graduates of our faculty, Junior Expert at Central Bank of the Republic of Turkey
Giircan ARICI, Administrative Judge Candidate Oktay ALKAN, Research Assistant at Bozok University M.
Zahid YENER and Judicial Judge Candidate Enes KOKTEN gave information and advice to our students
about their professions.

The program ended with the presentation of the certificates of thanks to the speakers and the collective
photography. Our faculty students showed great interest to the programme. It was evaluated that the prog-
ram which our students had the opportunity to get detailed information about the career opportunities after
graduation and to find answers to their questions, was very efficient and useful.

Keywords: legal profession, career, work life
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TURK CEZA KANUNU KAPSAMINDA KiSISEL VERILERIN
KORUNMASI

148. Carsamba Semineri / 9 Mayis 2018
Ars. Gor. Emre Ikbal ACIKGOZ!

Sunum kapsaminda, hukukumuzda kisisel verilerin korunmasina iliskin olarak 5237 sayili Tiirk Ceza
Kanunu (TCK) m. 135 ve devaminda diizenlenen {i¢ sug ele alinmistir. Bu suglar; kisisel verilerin kayde-
dilmesi sugu (m. 135), verileri hukuka aykir: olarak verme veya ele gecirme sugu (m. 136) ve verileri yok
etmeme su¢udur (m. 138).

Bu suglarla korunan hukuki deger, 6zel hayatin gizliligi hakkindan bagimsiz ve son dénemde kisilik
hakkinin bagli bagina bir gériiniim bi¢imi olarak kabul edilmeye baslanilan kisisel verilerin korunmas: hak-

ki olarak degerlendirilmistir.

Kisisel verilere iligskin suglarin islenmesi ayrica 6zel hayatin gizliligini ihlal su¢una da (TCK m. 135) vii-
cut verebilecektir. Bu kapsamda, bu suglarin birbirinden ayrilmasinda 6nem arz eden sugun konusu olarak
kisisel veri, Yargitay uygulamasindan 6rneklerle ele alinmustir.

Suglarin kanuni taniminda; kaydetme, baskasina verme, yayma veya ele gecirme fiillerinin “hukuka
aykarr” olarak islenmesi gerektigi hitkiim altina alinmistir. Bu baglamda, hukuka aykiriligin belirlenmesinde
esas alinacak kanuni diizenleme olan 6698 sayili Kisisel Verilerin Korunmasi Kanunu (KVKK) bakimindan
verilerin hukuka uygun islenmesine iligkin sartlar genel olarak agiklanmigtir.

7 Nisan 2016 tarihinde yiiriirliige giren KVKK’nin 17. maddesi ile diizenlenen silme ve yok etmeme
fiillerinin, TCK m. 138de diizenlenen verileri yok etmeme suguna etkisi sunum kapsaminda ayrica tartisil-

muigtir.

Sonug olarak, KVKK’nin yiirirliige girmesiyle 2005 yilindan beri hukukumuzda, Tiirk Ceza Kanunu’n-
da diizenleme alani bulmus olan kisisel verilerin ihlaline iligkin suglar bakimindan sugta ve cezada kanuni-
lik ilkesinin gerektirdigi belirlilik hususunda 6nemli bir gelisme oldugu ifade edilmistir.

Anahtar Kelimeler: kisisel veri, sug, tiirk ceza kanunu

Calisma Alani: Ceza Hukuku, Bilisim ve Teknoloji Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, eiacikgoz@ybu.edu.tr
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PROTECTION OF PERSONEL DATA WITHIN THE FRAME
OF TURKISH CRIMINAL CODE

148th Wednesday Seminar / May 9, 2018

Res. Assist. Emre ikbal ACIKGOZ?

Within the context of the presentation, three crimes regulated in Turkish Criminal Code (TCC) no.
5237 are handled regarding the protection of personal data under Turkish law. These crimes are unlawfully
recording of personal data (article 135), unlawfully obtaining or transferring personal data (article 136) and
not erasing personal data beyond the period stipulated by law (article 138).

The lawful value protected by these crimes, is considered as free from the right of privacy and regarded
as the right of protection of personal data accepted as an aspect on its own as the personal right.

Committing crimes concerning personal data also would give rise to violating the right of privacy (ar-
ticle 135 of TCC). In this context, personal data which has importance to discriminate the crimes from each
other as subject of crime is regarded with the Court of Cassation practice.

In lawful definition of the crimes, it’s ensured that the acts of recording, obtaining or transferring must
be committed “against law”. Therefore, the conditions regarding processing of data according to the law in
terms of the Law on the Protection of Personal Data no. 6698 (DPL) which is the base regulation to deter-
mine the unlawfulness are explained generally.

The effects of the DPL of effacing and not erasing the data regulated by article 17 of DPL which came
into force at 7 April 2016 to the crime of not erasing the data regulated by article 138 of TCC are discussed
separately in the context of this presentation.

Finally, after the enforcement of the DPL it’s expressed that major development has been occurred in
the matter of clarity required by the principle of legality in crime and punishment within terms of the crimes
concerning the violation of personal data regulated by TCC since 2005 under Turkish law.

Keywords: personal data, crime, turkish criminal code

Field of Study: Criminal Law, IT Law
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IDARENIN iDARI YAPTIRIMLARDAKI TAKDIR YETKISININ HUKUKI
GUVENLIK ILKESi BAKIMINDAN DEGERLENDIRILMESI

149. Carsamba Semineri / 16 Mayis 2018

Ars. Gor. Yahya USMAN'

Anayasamizin ikinci maddesinde Tiirkiye Cumhuriyetinin bir hukuk devleti oldugu ifade edilmekte-
dir. Hukuk devleti olmanin bir geregi olarak devlet, vatandaslarina hukuki giiven ortami igerisinde yagsama
imkan1 sunmalidir. Idarenin tek yanli islem yapma iistiinliigiine kars1 vatandaglarin hukuki giiven ortami
icerisinde yasayabilmeleri, idarenin faaliyetlerini yiiriitiirken hukuki giivenlik ilkesinin gereklerine uygun
davranmasi ile mimkiin olabilecektir. Bunun i¢in idarenin faaliyetleri; belirli, 6ngoriilebilir ve istikrarh
olmalidir.

Belirlilik, ongoriilebilirlik ve idari istikrarin saglanmasi ile keyfi uygulamalarin 6niine gegilmesi i¢in
idarenin eylem ve islemlerinin kanuna dayanmasi ve kanuna aykir1 olmamas: 6nem arz eder. Ancak dina-
mik olan toplumsal yasamin statik kurallarla en ince ayrintisina kadar diizenlenmesi miimkiin olmadigin-
dan dolay: idarenin faaliyetlerini diizenleyen kanun hiikiimleri idareye, baz1 hallerde tasarrufun sebebini,
konusunu ya da icra zaman ve mekanini belirleme konusunda hareket serbestisi tanimaktadir. Bu serbestiye
idarenin takdir yetkisi denir. Idareye takdir yetkisi taninmasinin amaci somut olay adaletinin tesis edile-
bilmesidir. Bu nedenle sinirlar1 kanunla ¢izilmis bir alanda idarenin takdir yetkisine sahip olmas: hukuk
devleti ilkesine aykirilik teskil etmemektedir.

Ancak idarenin dogrudan dogruya, bir islemi ile vermis oldugu cezalar anlamina gelen idari yaptirim-
larda takdir yetkisinin bulunmasi, bu yetkinin keyfilige yol acacak sekilde kullanilmas tehlikesi icerdigin-
den dolay1 vatandaslarin hukuki giivenligi agisindan sorun teskil etmektediridarenin idari yaptirimlarda sa-
hip oldugu takdir yetkisi alan1 genisledik¢e vatandaglarin hukuki giiven ortami icinde yagamalar giiclesecek
ancak idareye takdir yetkisi taninmazsa somut olay adaletinin saglanmasi miimkiin olamayabilecektir. Bu
nedenle hukuki giivenlik ilkesi ile idarenin takdir yetkisi arasinda bir denge gozetilmelidir.

Idare takdir yetkisini kanunun ¢izdigi sinirlar igerisinde objektif kriterlere dayanarak keyfilikten uzak
bir sekilde kullanmalidir. Ayrica hukuki giivenlik ilkesinin bir geregi olarak hangi durumda takdir yetkisini
ne sekilde kullanacagi konusunda istikrarl bir uygulama gelistirerek, belirlilik ve ongoriilebilirlik ilkelerine
uygun hareket etmelidir. Idari yaptirim tehdidi altinda bulunan vatandaglarin hukuki giiven ortamu igerisin-
de yasayabilmesi ancak bu sekilde miimkiin olabilecektir.

Anahtar Kelimeler: Hukuki giivenlik, idari yaptirim, takdir yetkisi

Calisma Alanz: Idare Hukuku

1 Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi idare Hukuku Ana Bilim Dali, yusman@ybu.edu.tr
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EVALUATION OF DISCRETIONARY POWER IN ADMINISTRATIVE
SANCTIONS IN TERMS OF LEGAL SECURITY PRINCIPLE

149th Wednesday Seminar / May 16, 2018

Res. Assist. Yahya USMAN?

In the second article of our Constitution, it is stated that the Republic of Turkey is a state of law. In a
state of law, citizens live in an occasion of legal security. In order to live in an occassion of legal security,
administrative activities must be carried out in accordance with the requirements of the legal security prin-
ciple. For this, the activities of the administration must be certainty, predictability and stability.

In order to prevent arbitrary practices it is important that the activities of the administration are based
on the law and not against the law. However, the dynamic social life can’t always be arranged with the static
law rules. As a result, the law recognizes a limited discretion area to the administration. This is not contrary
to the principle of the rule of law because the eventual aim is ensure the justice.

The existence of discretionary power in administrative sanctions, which means the penalties imposed
by the administration directly, poses a problem in terms of the legal security of the citizens because of the
risk of arbitrary practice. Therefore, there is a conflict between the principle of legal security and the discre-
tion of the administration. In administrative sanctions, if the area of discretion expands, it will be difficult
for citizens to live in an occasion of legal security. On the other hand it may not be possible to provide justice
if discretion is not recognized to the administration. So always a balance should be kept between them.

The administration must use its discretion within the limits set by the law without arbitrariness
moreover based on objective criteria. As a requirement of the legal security principle adminisration must
develope a stablity in which way it will use discretion. Only in this way can the citizens who are under the
threat of administrative sanctions live in an occasion of legal security.

Keywords: Legal security, administrative sanction, discretion

Field of Study: Administrative Law
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AYBU HUKUKLU OLMAK

150. Carsamba Semineri / 26 Eyliil 2018

2018-2019 Egitim Ogretim Yili Oryantasyon Programi

Fakiiltemizin geleneksel Carsamba Seminerlerinin 150.si, Fakiiltemize yeni baslayan 6grenciler igin
oryantasyon programi seklinde gergeklestirildi.

Universitemiz Rektérii Sn. Prof. Dr. Metin DOGAN’1n katilimuyla gergeklestirilen programda éncelikle
Fakiiltemiz Dekani Sn. Prof. Dr. M. Fatih USAN yeni 6grencilerimize hitaben bir a¢ilis konusmasi yapti. De-
kanimiz konusmasinda fakiiltemizin kuruldugu giinden bu yana hukuk egitimine yeni bir anlayis getirme
hedefinde oldugunu ve yeni 6grencilerimizin de bu bilingle yetistirilecegini ifade etti.

Programda Universitemiz Rektorii Sn. Prof. Dr. Metin DOGAN da bir agilis konugmasi yapti. Rektorii-
miiz konugmasinda tiniversitemizin her zaman milli degerlere sahip, entellektiiel ve 6zgiiveni yiiksek 6gren-
ciler yetistirme hedefinde oldugunu ve Hukuk Fakiiltesinin de buna en biiyiik katk: saglayan fakiiltelerden
biri olduguna vurgu yapt.

Acilis konugmalarinin ardindan Fakiiltemize bu yil puan siralamasina gore 1. sirada yerlesen 6grenci-
miz Burak Berk KESMEZ, 2. sirada yerlesen 6grencimiz Merve Nur GEYIK ve 3. sirada yerlesen 6grencimiz
Gizem Aleyna SARTya, Rektoriimiiz Prof. Dr. Metin DOGAN ve Dekanimiz Prof. Dr. M. Fatih USAN
tarafindan 6diiller takdim edildi.

Odiil takdiminin ardindan Fakiiltemiz Aragtirma Gérevlilerinden Dr. Ensar BAKI tarafindan yeni 6g-
rencilerimize Fakiiltemiz ve hukuk egitimi hakkinda bilgiler verildi.

Programda son olarak, Universitemiz Dis Iliskiler Biriminden Sn. Gizem AKBAS ve Sn. Simay CIRIT
ogrenci degisim programlar1 hakkinda bilgiler aktardilar.

Programin ardindan gergeklesen yiyecek icecek ikramiyla, 6grencilerimiz ve akademisyenlerimiz ara-
sinda sicak bir sohbet ortami gerceklesmis, Fakiiltemizin yeni 6grencileri arasinda kaynagma imkani olus-

mustur.

Anahtar Kelimeler: oryantasyon, tanitim, egitim olanaklar1
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BEING A MEMBER OF AYBU FACULTY OF LAW

150th Wednesday Seminar / September 26, 2018

Orientation Programme for 2018-2019 Academic Year

150th of the traditional Wednesday Seminars of our faculty were organized as an orientation program
for the students who were newly enrolled in our faculty.

With the participation of our Rector Prof. Dr. Metin DOGAN in the program, Prof. Dr. M. Fatih
USAN, the Dean of our Faculty first made an opening speech addressing our new students. Our Dean exp-
ressed that our Faculty has always aimed at providing a new perspective to legal education since its founda-
tion and that all undergraduates will be taught with this consciousness.

At the program, our Rector Prof. Dr. Metin DOGAN also made an opening speech. At his speech, he
emphasized that our University has always had a goal to raise intellectual and highly self-confident students
who has national values and that Law Faculty has been one of those which contributed most to this goal.

After the opening speeches, our Rector Prof. Dr. Metin DOGAN and our Dean Prof. Dr. M. Fatih
USAN presented prizes to Burak Berk KESMEZ, who was at the first ranking, Merve Nur GEYIK, who is at
the second ranking and Gizem Aleyna SARI, who is at the third ranking according to this year’s rankings.

After the prizes were presented, Dr. Ensar BAKI, a research assistant at our Faculty presented informa-
tion regarding our Faculty and legal education.

At the program, Ms. Gizem AKBAS and Mr. Simay CIRIT, both of whom are from External Affairs of
the University finally presented information regarding student exchange programs.

During the catering service following the orientation program, a warm chat was realized between our
students and academicians. The opportunity to integrate among the new students of our faculty has emer-
ged.

Keywords: legal profession, career, work life
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