HUKUK FAKULTESI

V. FIKRI MULKIYET HUKUKU
ULUSLARARASI SEMPOZYUMU

BILGI TOPLUMUNDA
TELIF HAKLARI

BiLDiRi OZETLERI KiTABI






HUKUK FAKULTESI

IV. FIKRi MULKIYET HUKUKU
ULUSLARARASI SEMPOZYUMU

"BiLGi TOPLUMUNDA TELIF HAKLARI"

ANKARA, 26 EKIM 2021, SALI (GEVRIMIGI)

IV. OTURUM (15:10 - 16:25)
Oturum Bagkani: Prof. Dr. Sevilay UZUNALLI
« Arg. Gor. Hasan Ali GUGLU, Ufuk
Universitesi, Sosyal Medya Mecralaninda

ACILIS (09:45) IIl. OTURUM (13:30 - 15:10)

Oturum Baskan:: Prof. Dr. Arzu 06UZ

1. OTURUM (10:00 - 10:50)
Oturum Bagkani: Prof. Dr. Mustafa AKSU
« Dr. 0dr. Uyesi Zehra 0ZKAN, Ankara
Universitesi, AB Telif Hukukunda Haber
Medyasi Ve Dijital Platformlar
« Dog. Dr. Cahit SULUK, Istanbul Medeniyet
Universitesi, Tiirkiye'de Basin Yayinalanna
Telif Hakla Taninmali mi?
Soru ve Cevap (10:40 - 10:50)

Il. OTURUM (10:50 - 12:05)
Oturum Bagkani: Prof. Dr. Mustafa ATES
« Dog. Dr. Homdi PINAR, Bilkent Universitesi,
Bilgi Toplumu Yaranna Hukuki Korumanin
Sinirlandinimast: Veri Madendiligi
« Fatmanur CEBECI GORUM, Ankara Yildinm
Beyazit Universitesi, Dijital Tek Pazar
Direktifinde Metin ve Veri Madendiligi
Istisnast
* Prof. Dr. Mustafa AKSU, istanbul
Universitesi, Link Vermenin Umuma lletim
Hakla Agisindan Degerlendirilmesi ve ABAD
Kaorarlanna Kisa Bir Bokis
Soru ve Cevap (11:50 - 12:05)

OBLE ARASI (12:05 - 13:30)

« Dr. Eda GATAKLAR, istanbul Bilgi
Universitesi, Universitelerde Uzaktan
Egitim Uygulomasinin Fikir ve Sanat
Eserleri Hukuku Bakimindan Dogrulan ve
Yanhslan
Dog. Or. Pelin KARAASLAN, Eskisehir
Osmangazi Universitesi, Fikir ve Sanat
Eserlerinin  Teknik Gerekilik deniyl

Telif Halda

« Ars. Gor. Sena KONTOGLU, Ankara Sosyal
Bilimler Universitesi, YouTube/Cyando
Karan Isiginda AB Hukukunda Platform
Sorumlulugu

« Ars. Gor. Emine Meliknur KILIG - Dr. Sevda
YASAR GOSKUN, izmir Bakircay

Gegid Gogaltiimas:
Dr. Mete TEVETOGLU, Maltepe Uni

i, Influencerlar
Instagram’da Yopilan Mizik Igerikli

Bilgisayar Oyunlannda Dévme
Sanatglonnin Telif Haldanna Dair

Tar Fileri Hokdarn Bir
Sinin Olan Mekansal Gergeklik Algisi
Istisnas1 Bakimindan Degerlendirilmesi
Dr. Ozgur ARIKAN, istanbul Medeniyet
Universitesi, NFT Eserlerinin Fikir ve Sanat
Eserleri Kanunu Kapsaminda
Degerlendirilmesi

Soru ve Cevap (14:50 - 15:10)

5 n ABAD Kararlon Isiginda
Umuma lletim Hakk Yaninden
Degerlendirilmesi

Soru ve Cevap (16:10 - 16:25)

V. OTURUM (16:25 - 17:40)
Oturum Baskani: Prof. Dr. Ayse ODMAN
BOZTOSUN

* Av. Dr. Gulmelohat DOGAN, Tubitak / Dog.
Dr. Emel BADUR, Gankaya Universitesi, Ar-
Ge Sdzlesmelerinin Fikri Hoklor Agsindan
Degerlendirilmesi

« Doc. Dr. Ali 6imroh TOKER, Dokuz Eylul
Universitesi, 5718 Sayilt MOHUK
Gergevesinde Telif Haldana lliskin
Sdzlesmenin Esasina Uygulanacok Hukuk

« Sefa YILMAZ, Telif Tozminat: Hesabinda
Rayig ve Varsayimsal Bedel Kavromlon

Soru ve Cevap (17:25 - 17:40)
KAPANIS

Sempozyum, Fakiiltemizin Tube kanalindan canli olarak yayimlanacaktir.




ANKARA YILDIRIM %Y€$AZ]T UNiVE_RsiTEsi
HUKUK FAKULTESI

IV. FIKRI MULKIYET HUKUKU
ULUSLARARASI SEMPOZYUMU

“BiLGi TOPLUMUNDA TELiF HAKLARI”

BILDIRI OZETLERI KITABI

Ankara Yildinm Beyazit Universitesi Hukuk Fakiltesi
26 Ekim 2021, Ankara (Cevrimici)

ISBN: 978-605-4929-23-8

Yayin Tarihi/ Date of Publication: Ekim/ October2022

iletisim Bilgileri/ Contact Information: Ankara Yildinm Beyazit Universitesi Hukuk Fakdiltesi
15 Temmuz Sehitler Binasi Ayvali Mah. Halil Sezai Erkut Cad. 150. Sok. Etlik-Kegiéren/ANKARA

Tel: +90 312906 21 84
Belge Geger/Fax:+90 312 906 29 62
Elektronik Ag/ Website: http//www.ybu.edu.tr/hukuk
E-posta/ £-mail: tfm@ybu.edu.tr
Dizgi/ Design:M. Yusuf KARATOSUN




HUKUK FAKULTESI

IV. FIKRI MULKIYET HUKUKU
ULUSLARARASI SEMPOZYUMU

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
26 Ekim 2021, Ankara (Cevrimigi)






TAKDIM

Bu kitapta Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi
tarafindan  diizenlenen IV. Fikri Miilkiyet Hukuku Uluslararasi
Sempozyumu'nda sunulan teblig Ozetlerini bulacaksiniz. Sempozyum
oncesinde duyuruldugu gibi, tebligler icin bir tam metin bildiri kitab:
planlanmamuis, yazarlarin istegine bagli olarak gonderilen tam metinler
TFM’nin hakemli makale siirecine dahil edilmistir. Dergiye gelen ve hakem
stireci tamamlanan bazi makaleler yayimlanmis, bazilarinin ise yayimlanma
sireci devam etmektedir. Bu nedenle tam metinlere ulagmak isteyenlerin
Dergipark tizerinden erisilen TFM sayilarini incelemesinde yarar vardir.

Bilindigi tizere TFM, Ticaret ve Fikri Miilkiyet Hukuku Dergisi, yilda iki
say1 olmak {izere 2015 yilindan bu yanda diizenli yayimlanan, “IR Dizin” ve
“ASOS Index” gibi yerel, “ICI Journals Master List” ve “ERIH Plus” gibi
uluslararasi alan indekslerinde taranan, ayn1 zamanda Dergipark platformu ile
“HEINONLINE” ve “EBSCO” gibi veri tabanlar1 iizerinden erisilebilen
uluslararasi ve hakemli bir dergidir.

Gerek teblig 6zetlerinin sizlerle bulusmas: gerekse TFM nin ¢iktigr ilk
giinden bu yana okuyucularina diizenli bir sekilde ulastirilmasinin arka
planinda Ankara Yildirrm Beyazit Universitesi Hukuk Fakiiltesi Ticaret
Hukuku Anabilim Dal1 ile heniiz yapilanmaya baslayan Fikri Miilkiyet Hukuku
Anabilim Dali 6gretim elemanlarinin 6zverili ¢alismalar1 yer almaktadir. Bu
arada, fakiiltemizde akademik faaliyetlerin organizasyonu ile ilgilenen ayr1 bir
ekibin bulundugunu, alinan giizel sonuglarda onlarin da emeklerinin oldugunu
belirtmemiz gerekir.

Bu vesileyle sempozyum oncesi ve sonrasinda ciddi bir ¢aba, emek ve
fedakarlik gosteren basta tiim ¢alisma arkadaslarima, ¢agrimiza tebligleri ile
katki sunanlar ile hakem olarak veya bilim kurulunda gorev almay1 kabul eden
meslektaglarimiza tesekkiir etmek isterim. Ankara Yildirim Beyazit Universitesi
Hukuk Fakiiltesi olarak, bundan sonra da yiiriitecegimiz akademik faaliyetlerle
tilkemize daha nitelikli hukuki ¢aligmalar kazandirmaya devam edecegiz.

Prof. Dr. Hayri BOZGEYIK
Dekan
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AB TELIF HUKUKUNDA HABER MEDYASI VE DiJiTAL
PLATFORMLAR

Dr. Ogr. Uyesi Zehra OZKAN UNER’

OZET

Dijjital doniigiim, tim sektorleri oldugu gibi haber medyasini da
etkilemistir. Bir taraftan gazeteler online yayinciliga yonelirken, diger taraftan
haberleri toplayan, indeksleyen, hepsini tek bir platform tizerinden sunan dijital
platformlar ortaya ¢cikmistir. Bu dijital platformlar kullandiklari igerigin
karsiliginda basin yayincilarina herhangi bir telif iicreti §dememektedir. Ancak,
kendilerinin tiretmedigi bu igerikler tizerinden gelir elde etmekte ve hatta basin
yaymncilarinin reklam geliri pastasindan yararlanmaktadir. AB Dijital Tek
Pazarda Telif Haklar1 Direktif Onerisi m.11 ile birlikte basin yayincilarina
baglantili hak taninmasi AB diizeyinde tartismaya agilmustir. Literatiirdeki
hakkin megruiyeti, etkililigi ve kapsaminin belirsizligi gibi yogun elestirilere
ragmen, Oneri, baz1 degisikliklerle 19.04.2019 tarihinde kabul edilmistir.

Oneriye yoneltilen elestirilerin ¢cogu gecerliligini siirdiirmeye devam
etmektedir. Bunlara ek olarak diizenlemeye dahil edilen ve hakkin sinirini
belirleyen link verme eylemi ile istisna olarak diizenlenen “tek tek sozciikler”
veya “cok kisa alintilar” kavramlarimin nasil yorumlanacagi konular1 da
literatiirde tartisilmaya baglanmistir. Ayrica adil ve uygun bedelin nasil
hesaplanacag, elde edilen gelirin toplu hak yonetimi organizasyonlar: ile mi
yoksa ayr1 ayri lisans sozlesmeleri ile mi toplanacagi, eser sahibinin bedelinin
nasil hesaplanacagi gibi konular da giindeme gelmistir. Ulusal hukuk
diizenlerinin bu sorulara yanit vermeye basladig1 goriilmektedir: Fransiz
diizenlemesi “gok kisa alintilar” kavraminin yorumlanmasina iligkin

Ankara Universitesi Hukuk Fakiiltesi, Kargilagtirmali Hukuk Anabilim Dals,
zozkan@law.ankara.edu.tr, ORCID: 0000-0002-5846-396X.

1]
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benimsedigi kriter ve adil bedel hesaplama kriteri ile dikkat ¢ekmektedir.
Alman hukukunda eser sahiplerine 6denecek bedelin oran belirlemek suretiyle
glivence altina alinmasi 6n plana ¢ikmaktadir.

Basin yayinlarinin kullanimi konusunda diinyada da gesitli gelismeler
oldugu goriilmektedir. Avustralya’da Haber Medyas1 Pazarlik Kanunu
cikartilmig, Ingiltere’de Avustralya benzeri bir kanun degisikligi giindeme
gelmis, Google cesitli haber medya gruplar ile lisans sozlesmeleri yapmaya
baslamistir. O halde diinyada basin yayinlarinin serbestce online kullanimini
onlemeye yonelik bir egilim bulunmaktadir. Telif haklarinin dogru bir ¢6ziim
olup olmadigi konusunda hala tereddiitler bulunmakla birlikte AB bu yolu
tercih etmistir. Fransa 6rneginde oldugu gibi rekabet hukuku Google gibi
biiyiik oyuncular1 masaya oturturken, hakkin kapsami yargi kararlariyla
ozellikle ABAD Kkararlariyla sekillenecektir. Sekillenmenin merkezine
muhakkak ki olctlilitk ilkesi oturacaktir. Bedel belirleme ve dagitimi
konusunda ise her iiye devletin kendine en uygun ¢oziimii benimsedigi
goriilmektedir. Istenilen sonuca ulasilabilmesinin etkili bir toplu hak yénetim
sistemine bagli oldugu unutulmamalidir. Bu da bir kez daha toplu hak
yonetiminin 6nemini ortaya koymaktadir.

Anahtar Kelimeler: Dijital tek pazar direktifi, basin yayincilar,
baglantili haklar, haber toplayicilar1.
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AVEU

NEWS MEDIA AND DIGITAL PLATFORMS IN EU COPYRIGHT LAW

ABSTRACT

Digital transformation has effects on news media sector as well as the
other sectors. On the one hand newspapers start to prefer online publishing, on
the other digital platforms which collect, index and present all the news on a
single platform have emerged. These platforms use the news content without
paying any royalties to the news publishers. However, they gain economic
advantage and get a share from the advertisement revenue pie of these content
which they don’t generate. In that context introducing an ancillary copyright
for press publishers has been opened to discussion at the EU level with the
Proposal for a Directive on Copyright in the Digital Single Market. Despite
intense criticisms in the literature such as the legitimacy, effectiveness and
ambiguity of the scope of the right, the proposal was accepted on 19.04.2019
with some amendments.

Most of the criticism directed to the Proposal continues to be valid. In
addition to these, the issues of how to interpret the “hyperlinking” and the
concepts of "individual words" or "very short extracts” which are included in the
Directive as a limitation and exception of the right, have begun to be discussed
in the literature. Furthermore, the questions how to calculate the remuneration
of the press publisher and the author’s share and how to the collect the
remuneration (through collective rights management organizations or separate
license agreements) have also been raised. It is seen that member states have
already started to answer these questions: For example, a criterion for
interpreting the “very short extracts” has been adopted in French legislation.
Likewise, the factors to be taken into account during the calculation of the
remuneration are determined in French law. On the other hand, German law
puts emphasizes on the other issue. The minimum rate of the revenue received
by the author is fixed, thus the share of the author is guaranteed.

3|
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AvEt

It is seen that there are various developments in the world regarding the
press publications. News Media Bargaining Code was enacted in Australia and
an amendment like the Australian Code came to the agenda in England, and
Google started to make license agreements with various news media groups.
Therefore, we can say that there is a tendency in the world to prevent the free
online use of press publications Although there are still doubts about whether
copyright is the right solution, the EU has chosen to deal with this issue via
copyright law. As in the example of France, while competition law brings big
players like Google to the table, the scope of the right will be shaped by judicial
decisions, especially by the CJEU. The principle of proportionality will certainly
be at the centre of the decisions of CJEU. In terms of determination, collection
and distribution of the remuneration, it is seen that each member state adopts
the most suitable solution for itself. However, it should not be forgotten that
the desired result can only be achieved through an effective collective
management system. This once again reveals the importance of collective
management organizations and systems.

Keywords: Digital single market directive, press publishers, ancillary
right, news aggregators.
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TURKIYE’DE BASIN YAYINCILARINA TELIF HAKKI
TANINMALI MI?

Dog. Dr. Cahit SULUK"

OZET

Basin yayincilari, daha 6nce yatirimlarin karsiligini gazete ve dergi gibi
basili materyal satigindan ve reklam gelirinden saglamaktaydi. Ancak son
yillarda haberin dijitallesmesi, okuyucunun ve gelirin dijitale kaymasina yol agt1
ve bu gelirin biiyiik bir kismi basin yayincilarina dénmedi.

Google ve Facebook gibi bilgi toplumu hizmet saglayicilar1 (information
society service providers), igerik tretmek yerine baskalarimin igeriklerini
kullanarak dogrudan veya dolayli gelir elde etmektedir. Bu “bagkalar1” arasinda
basin yayincilar: da vardir. Dijital ¢agda gazeteler daha ¢ok okunmakla birlikte
basin yayincilarinin reklam gelirleri dramatik bir sekilde diigmekte ve bunlar
yatirimlarinin dontisiinii alamamaktadir.

Tespit edebildigimiz kadariyla ilk kez Almanya’da 2009 yilinda soruna
¢are aranmaya baglanmis olup 6nce Almanya’da (2013), daha sonra Ispanya’da
(2014) konuya iliskin diizenlemeler yapildi. Anilan diizenlemeler sonug
vermeyince konu Avrupa Birligi (AB) diizeyinde ele alindi. Bu baglamda AB,
telif hukukunu dijital ¢aga uydurmak i¢in kabul ettigi 2019/790 sayili Dijital
Tek Pazar Yonergesiyle (DSM Directive) basin yayincilarina (press publicatior)
baglantili hak statiisii tanid1 (m. 15). Yeni haklarin (¢ogaltma ve umuma

erisimi saglama-making avaliable to the public) konusu, basin yaynlaridir
(press publications). Anilan haklar, bu yayinlar1 ¢evrimici kullanan bilgi
toplumu hizmet saglayicilarin1 hedef aldi. Bu gelisme telif hukuku tarihinde
yeni bir kirilmay1 ifade ediyor.

Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Fikri Miilkiyet Hukuku Anabilim Dali,
suluk@suluk.com.tr, ORCID: 0000-0002-8952-9247.
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Basin yayincilarinin karsilagtiklar: sorunlarin ¢6ziimii baglaminda AB’de
taninan yeni haklar, ilgili ¢evrelerde yogun tartigmalara yol ag¢ti. Bu
tartismalarin golgesinde bir yandan diinyada hukuki diizenlemeler (Avustralya
gibi) yapilirken, diger yandan bilgi toplumu hizmet saglayicilari, basin
yayincilariyla goriismeler yaparak sorunun ¢oziimil i¢in c¢aba sarf etmeye
basladi.

Toplu hak takibi gibi heniiz temel telif problemlerini ¢6zemeyen
tilkemizde, konuya iliskin ne mevzuat ne de bir uygulama vardir. Tebligde,
gerek Almanya ve Ispanya tecriibesi ve gerekse AB’deki diizenleme ve bu
diizenlemeyi hayata geciren Fransa tecriibesi dikkate alinarak iilkemizde
sorunun ¢oziimiine yonelik 6neriler getirilecektir.

Anahtar Kelimeler: Telif haklari, baglantili haklar, basin yayincilari,
bilgi toplumu hizmet saglayicilari, ¢ogaltma hakki, umuma erisimi saglama
hakki.

| 6
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AVEU

SHOULD PRESS PUBLISHERS BE GRANTED
COPYRIGHT IN TURKEY?

ABSTRACT

Before the digital age, press publishers received return on their
investments from the sale of printed materials such as newspapers and
magazines, and from advertising revenue. However, the digitization of news in
recent years led to the shifting of readership and revenue to digital
environment, and a large portion of this revenue did not return to press
publishers.

Information society service providers such as Google and Facebook earn
direct or indirect income by using the content of others instead of producing
content. These “others” include press publishers. Although newspapers are read
more in the digital age, the advertising revenues of press publishers are falling
dramatically and they are not getting a return on their investments.

Our research shows that a solution to the problem was sought for the first
time in Germany in 2009, and legal arrangements were made in Germany
(2013) and then in Spain (2014). However, since these laws did not produce
results, the issue was opened to discussion at the European Union (EU) level.
In this context, the EU adopted the Digital Single Market Directive (DSM
Directive) No. 2019/790 in order to adapt copyright law to the digital age, and
granted related rights status to press publishers (Article 15). The new rights

(reproduction and making available to the public) concern press publications.
These rights target information society service providers that use these
publications online. This development represents a watershed moment in the
history of copyright law.

The new rights granted in the EU to solve the problems faced by press
publishers caused intense debates in the relevant circles. In the course of these
discussions, various legal arrangements were made in some countries (such as

7|
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Australia) while information society service providers started to meet with
press publishers to solve the problem.

There is neither legislation nor application on the subject in Turkey,
which has not yet solved basic copyright problems such as collective rights
management. This paper makes suggestions for the solution of the problem in
Turkey taking into account the experience of Germany and Spain, the EU
regulation as well as the experience of France, which implemented the DSM
Directive.

Keywords: Copyright, related rights, press publishers, newspapers,
information society service providers, right of reproduction, right of making
available to the public.



AYBU

IV. FiKRi MULKIiYET HUKUKU ULUSLARARASI SEMPOZYUMU
“BILGI TOPLUMUNDA TELIF HAKLARI”

26 Ekim 2021, Ankara (Cevrimigi)

IKINCI OTURUM / SECOND SESSION

Oturum Bagkani: Prof. Dr. Mustafa ATES
Istanbul Sabahattin Zaim Universitesi Hukuk Fakiiltesi

BILDIRILER / PAPERS:

Bilgi Toplumu Yararina Hukuki Korumanin Sinirlandirilmasi: Veri
Madenciligi
Dog. Dr. Hamdi PINAR

Dijital Tek Pazar Direktifinde Metin ve Veri Madenciligi Istisnas
Fatmanur CEBECI CORUM

Link Vermenin Umuma letim Hakkr Agisindan Degerlendirilmesi ve
ABAD Kararlarma Kisa Bir Bakis
Prof. Dr. Mustafa AKSU






IV. Fikri Miilkiyet Hukuku Uluslararasi Sempozyumu
“Bilgi Toplumunda Telif Haklar”

BiLGI TOPLUMU YARARINA HUKUKiI KORUMANIN
SINIRLANDIRILMASI: VERi MADENCILIGi

Dog. Dr. Hamdi PINAR’

OZET

2019/790 sayili Dijital Tek Pazarda Telif Hakki ve Baglantih Haklar
Yonergesi ile i¢ pazarin isleyisine katki saglayan telif hakki ve baglantili haklara
iliskin 6nemli degisiklikler getirilmistir. Bunlardan biri de hukuki koruma
konularinin sinirlandirilmasina yonelik olarak “Metin ve Veri Madenciligi (text
and data mining)”dir. “Metin ve veri madenciligi” (kisaca: veri madenciligi)
kavrami, dijital ortamlardaki metinlerin ve verilerin otomatik analizi i¢in
kullanilan ve bu sayede 6rnekler, egilimler ve korelasyonlar hakkinda bilgi
sahibi olabilmenin miimkiin oldugu teknik olarak tanimlanmaktadir.

Dijital ¢agin en belirgin 6zelligi hayatimizin her alaninda dijital
dontsiimiin gerceklesmesidir. Bu siire¢ beraberinde dijital ekonomi kavramini
ortaya ¢ikarmistir. Dijital ekonomide en goriiniir ve yaygin olan teknik ise veri
madenciligidir. Bu teknolojinin her seyden 6nce arastirma icin yararli oldugu
ve boylece yeniliklerin tesvik edildigi konusunda ortak bir kanaat olusmustur.
Ancak veri madenciligi, beraberinde bazi hukuki sorunlar: da getirmistir. Veri
madenciligi faaliyetinin, telif haklarina ve nev’i sahsina miinhasir (sui-generis)
koruma altindaki veri tabanina bir miidahale teskil edebilecek bir faaliyet
olabilme ihtimali vardir. Bu kapsamda veri madenciligi 6zellikle, eserlerin
cogaltilmasi olup olmadig1 veya veri tabaninin igeriginin alinip alinmadig: gibi
tartismalar1 da beraberinde getirebilecektir. Telif haklar1 ve baglantili haklara
iliskin bir mitidahale oldugu takdirde ise hak sahiplerinden izin (lisans) alma
zorunlulugu ortaya ¢ikacaktir. Dolayisiyla veri madenciligi konusu, 6ncelikle ve

Bilkent Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dals, hpinar@bilkent.edu.tr,
ORCID: 0000-0002-3864-3736.
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Ozellikle telif haklarina iliskin ihlal tartismalarinin, istisnalarin ve smnirlarin
kesisen kiimesindeki tartismali bir alanin incelenmesidir.

Diger yandan veri madenciligi, telif hukuku kapsami disinda olan
veriler i¢cin de soz konusu olabilir. Boyle bir durumda elbette telif haklar:
sahibinden izin sarti gerekmeyecektir. Ancak bu verilere iliskin farkli bir
hukuki koruma s6z konusu olursa bu durumda veri madenciligi farkli hukuki
sorunlar1 ortaya ¢ikarabilecektir.

2019/790 sayih AB Yonergesi, veri madenciligindeki hukuki
glivensizligi gidermek icin bilimsel arastirmalara yonelik istisnalar ve
sinirlamalar getirmektedir.

Tebligde veri madenciliginin anlasilmasi, ortaya ¢ikan hukuki
sorunlarin, istisnalarin ve smirlamalarin tartisilmasi ve bunlara ¢6ziim
tretilebilmesi icin oncelikle veri kavrami, verinin hukuki niteligi ve veri
korumasina yonelik gelismeler kisaca agiklanacaktir. Devaminda veri
madenciligine iliskin 2019/790 sayili AB Yonergesiyle getirilen istisnalar ve
sinirlamalar ile bu konulara iliskin tartismalar ayrintilhi bir sekilde
degerlendirilecektir.

| 12
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LIMITING LEGAL PROTECTION FOR THE BENEFIT OF THE
INFORMATION SOCIETY: DATA MINING

ABSTRACT

Significant changes have been introduced regarding copyright and
related rights that contribute to the functioning of the internal market with the
Copyright and Related Rights in the Digital Single Market Directive No.
2019/790 (EU). One of them is "Text and Data Mining" for the limitation of
legal protection issues. The concept of “text and data mining” (in short: data
mining) is defined as a technique used for automatic analysis of texts and data
in digital environments, through which it is possible to have information about
samples, trends and correlations.

The most distinctive feature of the digital age is the digital
transformation in every aspect of our lives. This process has revealed the
concept of digital economy. The most visible and widespread technique in the
digital economy is data mining. There is a consensus that in the first place this
technology is useful for research and thus encourages innovation. However,
data mining has brought some legal problems with it. There is a possibility that
data mining activity may constitute an interference with copyright and sui-
generis protected database. In this context, data mining may bring along
discussions such as whether the works are reproduced or the content of the
database is taken. In case that there is an interference with copyrights and
related rights, it will be necessary to obtain permission (license) from the right
holders. Therefore, the subject of data mining is primarily and specifically the
examination of a controversial area at the intersection of copyright
infringement debates, exceptions, and boundaries.

On the other hand, data mining can also be a matter of data outside the
scope of copyright law. In such a case, it is obvious that permission from the
copyright holder will not be required. However, if there is a different legal
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protection regarding these data, then data mining may cause different legal
problems.

EU Directive 2019/790 introduces exceptions and limitations for
scientific research in order to eliminate legal insecurity in the activity of data
mining.

In the paper, the concept of data, legal nature of data and developments
in data protection will be briefly explained in order to understand data mining,
to discuss emerging legal problems, exceptions and limitations, and to find
solutions concerning these issues. Afterwards, the exceptions and limitations
brought by the EU Directive 2019/790 on data mining and the discussions on
these issues will be evaluated in detail.
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DIiJiTAL TEK PAZAR DIiREKTIiFINDE METIN VE VERi
MADENCILIGI ISTISNASI

Fatmanur CEBECI CORUM"

OZET

Metin ve veri madenciligi, gelisen teknoloji ile birlikte karigik veriden
diizgiin ve ise yarar bir bilgi ¢ikarmanin ¢ok zor olmaya baglamasiyla
hayatimiza giren bir kavram oldu. AB'de tek ve i¢ pazar olusturmak icin
olusturulan Dijital Tek Pazar Stratejisi sayesinde, uzun tartigmalar ve
degisiklikler sonucunda DTP Direktifi (2019/790) kabul edildi. Bu Direktifte,
metin ve veri madenciligi telif hakkina getirilen istisnalardan biri olarak kabul
edilmektedir. Bu kapsamda DTP Direktifinin 3. maddesine gore, arastirma
kuruluslar1 ve kiiltiirel miras kuruluslar1 tarafindan yasal erisim ile bilimsel
amagli yapilan metin ve veri madenciligi, bu istisna kapsaminda kalacaktir. Bu
zorunlu bir istisnadir, taraf devletler bu istisnayi i¢ hukuklarina entegre etmek
zorundadirlar. Bu madde kapsaminda hem ticari hem de ticari olmayan
amaglarla metin ve veri madenciligi faaliyetleri yapilabilir. Ek olarak, bu
Direktifin 4. Maddesi, metin veya veri madenciligine konu ¢alismanin veya
diger telif hakkiyla korunan fikri miilkiyetin kullaniminin hak sahipleri
tarafindan agikga sakli tutulmadigi durumlarda, tiye devletlerin metin veya veri
madenciligi faaliyetlerine bir istisna getirmesini sart kogar. Bu istisna sozlesme
ile bertaraf edilebilir.

Bu maddeler bircok yonden elestirilmistir. ilk olarak, 3. maddenin
kapsaminin dar oldugu ve yalnizca belirli yararlanicilar: dahil ederek bireysel
aragtirmacilari, start-up'lart ve KOBI'leri hari¢ tutmanin teknolojik olarak
ilerleme agisindan sakincali olacag iddia edilmektedir. Direktifin 4. Maddesi

Swansea University, Phd Researcher in Law, cebecinurfatma@gmail.com, ORCID:0000-
0002-2629-0320.
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ise 3. maddenin aksine yararlanabilecek kisi veya kurumlar1 sinirlamaz. Tkinci
olarak, lisans ve bilimsel aragtirma kisitlamasinin, uygulamada, 6zellikle islem
maliyetleri a¢isindan sorun yaratabilecegi belirtilmistir. Ayrica, Direktifin 3.
Maddesini bertaraf edebilecek sozlesmeler gegersiz olacaktir; bu durum da
metin ve veri madenciliginin gelismesinin Oniinde bir engel olarak
goriilmistiir. Biitiin bunlarin yani sira, bu Direktif bazi terimleri tanimsiz veya
belirsiz birakmistir. Hak sahiplerine yonelik belirtilen giivenlik 6nlemleri ile
madencilik sonrasi verilerin depolanmasi ve yeniden kullanilabilirligi gibi
konular belirsizligini korumus olup, Direktifin bazi diizeltmeler ve
degisiklikler yapmasi 6nerilebilir. Tiim bunlarin tanimlanmamasi veya belirsiz
birakilmasi, AB'nin rekabetci yapisini bozabilecek, metin veri madenciligi
faaliyetlerini bozabilecek ve yapay zeka ve makine 6grenimi gibi bir¢ok
teknolojik gelisimi yavaslatabilecektir.

Anahtar Kelimeler: Metin madenciligi, veri madenciligi, dijital tek
pazar, telif hakki, AB hukuku.
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AVEU

TEXT AND DATA MINING EXCEPTION IN THE DIGITAL SINGLE
MARKET DIRECTIVE

ABSTRACT

Text and data mining has become a concept that has entered our lives as
it is very difficult to extract useful and proper information from the complex
data with the developing technology. Thanks to the Digital Single Market
Strategy created to establish a single and internal market in the EU, DSM
Directive 2019/790 was adopted as a result of lengthy discussions and changes.
In this Directive, text and data mining is recognised as a copyright exception.
In this context, according to Article 3 of the DSM Directive, research
organisations and cultural heritage organisations, if they have legal access, their
reproductions and extractions activities for the scientific purpose will remain
within the scope of text and data mining exceptions. This is a mandatory
exception and Member States should transpose this exception into their
national law. Within the scope of this Article, text and data mining activities
can be done for both commercial and non-commercial purposes. In addition,
Article 4 of this Directive, stipulates that member states should introduce an
exception to text or data mining activities, where the use of the work or other
copyrighted intellectual property subject to text or data mining is not expressly
reserved by the right holders. This article can be overridden by contract.

These articles criticised from many aspects. Firstly, it was argued that the
scope of Article 3 was narrow and that excluding individual researchers, start-
ups and SMEs by including only particular beneficiaries would be inconvenient
in terms of progress and innovation. Contrary to Article 3, Article 4 does not
limit the persons or institutions that can benefit from it. Secondly, it has been
stated that the restriction of license and scientific research may cause problems,
especially for transaction costs in practice. In addition, only contracts against
Article 3 will be void; this situation was considered as an obstacle for the
development of text and data mining. Besides all this, this Directive has left
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some terms undefined or ambiguous. Security and integrity measures for
rightholders and data storage and re-usability of after mining have remained
unclear, and it could be suggested that the Directive should make some
adjustments and amendments. Failure to define all of these or leave them
unclear may disrupt the competitive structure of the EU, disrupt text data
mining activities, and slow the development of lots of areas such as artificial
intelligence and machine learning.

Keywords: Text mining, data mining, digital single market, copyright,
EU law.
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LINK VERMENIN UMUMA ILETIM HAKKI ACISINDAN
INCELENMESI VE iLGILi ABAD KARARLARINA YONELIK
DEGERLENDIRMELER

Prof. Dr. Mustafa AKSU’

OZET

Link vermeden dolayr sorumluluk sorunu gerek link vermeye dair
teknikler gerekse bunun dokunabilecegi alanlar itibariyle oldukga genis
kapsamli bir alani ilgilendirmektedir. Gergekten verilen linkin hedefledigi web
sitesine ve/veya igerigine, link veren web sitesinin igerigine, link verme tarzina
ve/veya link vermenin baglamina goére sorunun 6zel hukuk itibariyle 6zellikle
kisilik hakki, fikir ve sanat eserleri hukuku basta olmak iizere fikri miilkiyet
hukuku ya da haksiz rekabet hukuku c¢ercevesinde degerlendirilmesi
miimkiindiir.

Bu caliyjmada link vermenin eser sahibinin fikir ve sanat eserleri
hukukundaki mali haklarindan umuma iletim hakki itibariyle
degerlendirilmesi yapilacaktir. Ancak bu husus ele alinirken, Avrupa Adalet
Divanrnin bu alandaki kararlarina agirlik verilecek ve bu kararlara yonelik
degerlendirmelerde bulunulacaktir.

Bu agidan bakildiginda AAD, Sevensson/Retriever Sverige AB kararinda,
rizai icerige geleneksel anlamda link verilmesi itibariyle sorunu
degerlendirmistir. AAD, umuma iletimin iki unsurdan olustugunu
vurgulayarak, link vermenin de bir tiir iletim oldugunu kabul etmistir. Umum
kavramini niceliksel (olduk¢a ¢ok sayida kisi) seklinde somutlastiran AAD,
bunun yanina (her ne kadar ¢ok net olmasa da) iki niteliksel unsuru da
eklemistir. Buna gore eserin link vermeyle birlikte ya hak sahibinin baslangicta
ongordiigiinden farkli yeni bir kitleye ulastirilmas: gerekir ya da daha 6nceki

w

Istanbul  Universitesi Hukuk  Fakiiltesi Medeni Hukuk Anabilim Daly,
aksum@istanbul.edu.tr, ORCID: 0000-0002-0323-9602.
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teknik usulden farkli bir yolla iletim gerceklestirilmelidir. internette herkese
acik sekilde paylasilan igerikler agisindan geleneksel linklerde bu iki unsur da
bulunmadigindan, umuma iletim hakkina dokunan ve bdylece izin alinmay1
gerektiren bir fiil olmadig1 sonucuna varilmigtir.

AAD'nin BestWater/Mebes-Potsch karar1 ise g¢ergeve/gomiilii link
tiirtine iliskindir. Bu kararda da internette herkese a¢ik bir igerige link vermenin
nihayetinde umuma iletim hakki kapsaminda kalan bir fiil olmadig1 sonucuna
varilmaktadir. Bu kararda da link vermenin bir iletim oldugu, umum agisindan
niceliksel olctitiin gergeklestigi kabul edilmistir. Ancak yeni bir kitleye
ulagtirma s6z konusu olmadigindan ve ayrica baslangigtakinden farkli bir
teknik usul de bulunmadigindan, umuma iletim hakkina dokunulmadigi kabul
edilmistir. Bu olayda hak sahipleri korunan eserin internete konulmasinin
rizalartyla gergeklesmedigini iddia etmelerine ragmen, AAD sorunun bu
yoniinii agik bir sekilde degerlendirmemistir.

AAD daha sonra verdigi ve dogrudan cerceve/gomiilii linke dair VG
Bild-Kunst kararinda, dnceki kararina yorum yoluyla agiklar gériinmektedir.
AAD bu kararinda 6ncekinin aksine sinirlandirici bir yaklasim izlemistir.

Gerek AAD'nin bu VG Bild-Kunst kararindaki diisiincelerin
degerlendirilmesi, gerekse =~ daha once verdigi GS Media s
Sanoma/Playboy/Dekker karari ile Land Nordrhein-Westfalen vs Dirk
Renckhoft ~ (Cérdoba/Kurtuba  karar1) kararinin  genel hatlariyla
degerlendirilmesi son derece yararl olacaktir.

Bu sekilde farkli link verme tarzlarinin umuma iletim hakki itibariyle
degerlendirilmesine dair Ol¢litler belirtilerek, bunlar incelenecektir. Bu
kararlarin  ele  alinmasi  hukukumuz agisindan ayni  sorunun
degerlendirilmesinde dogrudan ve/veya tamamlayict sekilde yardima
olabilecektir.

Anahtar Kelimeler: Link vermek; basit link, cerceve link (frames),
umuma iletim hakki, Avrupa Adalet Divani, Sevensson/Retriever Sverige AB
karari, Bestwater/Mebes-Potsch karari, GS Media vs Sanoma/Playboy/Dekker
karar;, Land Nordrhein-Westfalen vs Dirk Renckhoff (Cérdoba/Kurtuba
karar1), VG Bild-Kunst karari.
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DISCUSSION OF POSTING LINKS ON THE INTERNET WITH
REGARDS TO THE RIGHT OF MAKING WORKS PUBLICLY
AVAILABLE AND ASSESSING RELEVANT ECJ DECISIONS

ABSTRACT

The problem of liability for linking affects a very broad area, both in
terms of linking techniques and the areas it can touch. Depending on the
website and / or the link content, content of the linked website, the link style
and / or the link context, the problem is negotiable under private law,
particularly in the context of intellectual property law, copyright law and
personal rights law.

In this work, the link is assessed as a right of exploitation with regards to
the author's right to make it publicly available. However, the relevant decisions
of the European Court of Justice are highlighted and discussed.

In the Sevensson / Retriever Sverige decision, the classic hyperlinks were
evaluated. From this perspective, the EC], in its Sevensson/Retriever Sverige AB
decision, considered the problem of linking to consented content in the
traditional sense. Accordingly, the EC] considers the link setting as a
reproduction of the work. The public can be determined by taking into account
two criteria according to the ECJ. Firstly, there has to be a fairly large number
of people. Secondly, a new audience shall exist and should be different from the
audience of which was originally intended by the author and a new technique
should be applied. On the latter scale, the work must be made available to the
public in a different way than the previous one. By applying these standards,
the ECJ concludes that the classic link setting to the content provided on the
Internet with the consent of the author is allowed.

The other decision of the ECJ (BestWater / Mebes-Potsch) refers to
frames or embedded links. Again, the above standards are applied. It was
unclear in the case whether the content with the consent of the right owner’s
approval on the internet has been made available or not. However, the ECJ only
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discussed the problem under the assumption that the content was lawfully
posted on the internet. Again, the EC] did not consider copyright infringement.

In its subsequent VG Bild-Kunst judgment on direct
framework/embedded link, the AAD appears to comment on its previous
decision. Contrary to the previous one, the ECJ followed a restrictive approach
in this decision.

It will be extremely useful to evaluate the opinions of the AAD in this VG
Bild-Kunst decision, as well as to evaluate in general terms the GS Media vs
Sanoma/Playboy/Dekker decision and the Land Nordrhein-Westfalen vs Dirk
Renckhoff (Cérdoba/Kurtuba decision) decision.

Thus, criteria regarding the evaluation of different linking styles in the
right of making works publicly available will be specified and these will be
examined. Dealing with these decisions can contribute directly and / or in
addition to evaluating the same problem in terms of our law.

Keywords: The classic link setting, framing (embedded links), right of
making works available to public; European Court of Justice (EC]),
Sevensson/Retriever Sverige AB-decision of the ECJ, Bestwater/Mebes-Potsch-
Decision of the ECJ, GS Media vs Sanoma/ Playboy/ Dekker decision, Land
Nordrhein-Westfalen vs Dirk Renckhoff (Cérdoba/Kurtuba decision), VG
Bild-Kunst decision.
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UNIVERSITELERDE UZAKTAN EGITiM UYGULAMASININ FiKiR VE
SANAT ESERLERI HUKUKU BAKIMINDAN DOGRULARI VE
YANLISLARI

Dr. Eda CATAKLAR’

OZET

Internetin sagladigi kolayliklar pek ¢ok alanda oldugu gibi egitim
alaninda da yeni firsat ve yontemlerin dogmasina sebep olmustur. Uzaktan
egitim yoluyla yapilan sertifika, lisans ve yiiksek lisans programlarin ge¢misi,
doksanl: yillara kadar gitmektedir. Bununla birlikte, 2020 yilinin ilk aylarinda
tim diinyay1 etkisi altina alan Covid-19 salgini, tiim egitim kurumlarin,
kapilarin1 kapatarak tim egitim faaliyetlerini uzaktan egitim araglariyla
yiriitme zorunluluguyla kars1 karsiya birakmustir.

Egitmen ve Ogrencinin yiiz yiize gelmesine gerek olmaksizin gesitli
araglarla bilginin aktarildig1 bir yontem olan uzaktan egitimin, birden fazla
sekilde gerceklestirilmesi miimkiindiir. Giiniimiizde tercih edilen yontem,
egitmenin bir yandan 6grencileri ile online platformda bir araya gelmesi, diger
yandan bir dijital ortama yiikledigi icerikle ogrencilere ders konusunda
bilgilerini gelistirmek tizere kaynak saglamasidir. Bu icerik hem egitmenin
kendisine ait eserler hem de bagkalarina ait eserleri kapsamaktadir.

Bu durum, 6zellikle iiniversitelerde, dijital ortamda igerik paylasgiminin
fikir ve sanat eserleri hukuku bakimindan sinirlarinin ne oldugunun eskisinden
daha da fazla tartisilmasina neden olmustur. Bu baglamda ortaya ¢ikan
sorulardan ilki, 6gretim {iyelerinin eserleri tizerinde hak sahipliginin kime ait
oldugudur. Bu baglamda acaba tiniversite, bagka bir iiniversiteye gecen ya da
emekli olan bir 6gretim iiyesinin olusturdugu eserleri, 6zellikle de ders kaydini

Istanbul Bilgi Universitesi, Fikri Miilkiyet Hukuku Uygulama ve Arastirma Merkezi,
eda.cataklar@bilgi.edu.tr, ORCID: 0000-0002-7351-3216.
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kullanmaya devam edilebilir mi sorusunun Fikir ve Sanat Eserleri Kanunu
(FSEK) m.18/2 gergevesinde yanitlanmasi 6nem arz etmektedir.

Ogretim iiyelerinin merak ettigi hususlar ise dersini ve 6grencilerle
paylasacagi kaynaklari olustururken bagkalarinin eserlerini ne 6lgiide ve sekilde
paylasabilecegidir. Bu konuda bir sonuca varilmasi, FSEK’in ilgili istisna
hiikiimlerinin incelenip degerlendirilmesiyle miimkiin olabilecektir. Belirtmek
gerekir ki, FSEK’in egitim ve ogretimle iligkili istisna hiikiimleri, kaleme
alindiklar1 donemin ihtiyaglar1 ve ruhuna uygun olarak, yiiz yiize egitim
uygulamasini ve analog kullanim sekillerini konu almaktadir. Ustelik
istisnalarin uygulanmasinda, hitkiimlerin dar yorumlanmasi ve ti¢ adim testine
uyulmasi temel prensiplerdir. Bu durum, mevcut diizenlemelerin online egitim
ortaminda baskalarina ait analog ve dijital iceriklerden faydalanilmasina izin
verip vermedigi, vermiyor ise bu sorunun nasil c¢oziilebilecegi sorular
bakimindan incelenmelidir.

Bu baglamda ozellikle, egitim 6gretim amach temsil istisnasinin dijital
alanda uygulanmasinin miimkiin olup olmadigy; kitap ve makale gibi basili
kaynaklarin kismen ya da timiiyle dijitallestirilerek 6grencilere iletilmesinin
hukuka uygun olup olmadigs; sahsi kopyalama istisnasinin bir ¢6ziim imkani
sunup sunmadig hususlar1 degerlendirilmelidir.

Calismamizda, tim bu sorun ve ihtiyaglara dair diinya uygulamasi,
hukuk prensipleri ve Tiirk fikir ve sanat eserleri hukuku uygulamas: dikkate
alinarak ¢oziim ve Oneriler getirilecektir.
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THE RIGHTS AND WRONGS OF DISTANCE LEARNING IN
UNIVERSITIES IN TERMS OF COPYRIGHT LAW

ABSTRACT

The Internet has provided new opportunities and methods in various
fields, including the field of education. The history of certificate,
undergraduate, and graduate programs made through distance learning goes
all the way back to the nineties. However, the Covid-19 epidemic, which has
affected the whole world since the first months of 2020, has forced educational
institutions to close their doors and carry out their educational activities using
distance learning tools.

Distance education, a method in which information might be conveyed
through various means without the need for face-to-face interaction between
the instructor and the student, can be carried out in multiple ways. Today, the
most preferred method is for the instructor to meet with students on an online
platform while also providing them with the content he/she uploads on the
Internet. This content may include both the instructor's own works and the
works of others.

This situation has led to renewed academic debates on the boundaries of
content sharing in digital environments in terms of copyright law. The first
question that arises in this context is: Who owns the rights to the works of the
faculty members? It is also important to answer the question of whether the
university can continue to use the works created by a faculty member,
specifically the course recordings, who either transferred to another university
or retired, within the framework of Article 18/2 of the Law on Intellectual and
Artistic Works (LIA).

Some of the issues faculty members are wondering about are to what
extent and how they are allowed to share the works of others while creating
their courses and preparing the resources they will share with the students. It
will be possible to reach a conclusion on this issue by examining and evaluating
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the relevant exceptions regulated under the LIA. It should be noted that the
exception provisions of LIA regarding education have a content dealing with
face-to-face education practices in accordance with the needs and spirit of the
period in which they were written. Moreover, both the narrow interpretation of
the provisions and compliance with the three-step test are fundamental
principles in the application of exceptions. This situation should be examined
in terms of whether or not the current regulations allow for the use of analog
and digital content that belong to others in the online education context, and if
not, how this problem might be resolved.

In this context, it needs to be addressed whether it is possible to apply the
exception of representation for educational purposes in the digital field;
whether it is legal to transfer printed resources such as books and articles to
students by digitizing them partially or completely; and whether the personal
copying exception offers a solution.

In this study, solutions and suggestions for these issues and necessities
will be provided based on examples from around the world, legal principles,
and the practice of Turkish copyright law.
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FIKiR VE SANAT ESERLERININ TEKNiK GEREKLILIK NEDENiYLE
GECICI COGALTILMASI

Dog. Dr. Pelin KARAASLAN'

OZET

Fikir ve Sanat Eserleri Kanunu'na gore bir eseri ¢ogaltma hakki
miinhasiran eser sahibine aittir (m. 22). Cogaltma, eserin isaret, ses veya
goriintii nakil ya da tekrarina yarayan bir araca tespit edilerek insan duyulariyla
dogrudan veya dolayli olarak algilanabilir hale getirilmesidir. Mevcut
diizenlemeye gore tespitin siirekli veya gecici olmasi, ¢ogaltma hakki
bakimindan 6nem arz etmemektedir. Bu durum, bilgi toplumunun bazi
gereklilikleri bakimindan hakkaniyete aykir1 sonuglar dogurabilecegi
gerekgesiyle ogretide elestirilmektedir. FSEK’te yapilacak degisikliklere iligkin
taslak metinde ise (Taslak m. 13 ile eklenecek olan FSEK m. 38/A) ¢ogaltma
hakkina iliskin yeni bir istisna dngoriilmektedir.

AB Bilgi Toplumu Yénergesinde (2001/29/AT) iiye devletler igin
zorunlu tutulan tek telif hakk: istisnast olan m. 5/1 hiikmii ile de paralellik
gosteren taslak diizenlemeye gore; teknolojik bir islem siirecinin ayrilmaz ve
esasl1 parcasi olup tek amaci bir eserin hukuka uygun olarak kullanimini veya
bir ag icerisinde Uglincii kisilere iletimini saglamak olan ve bagimsiz bir
ekonomik deger tasimayan gecici veya arizi nitelikteki ¢ogaltmalar serbesttir.
Degisiklik metninden anlasilacag: iizere istisna, siki sartlara tabidir. Bu bildiri
kapsaminda degisiklik hitkmiiniin uygulama kosullarina yorum getirilmek
istenmistir.

Cogaltmanin “gecici” olmasi, ¢ogaltma davranisinin kendisi ile degil,
ortaya c¢ikan sonug ile ilgili olup kisa siireli depolama islemi seklinde

Eskigehir Osmangazi Universitesi Hukuk Fakiiltesi, Fikri Miilkiyet Hukuku Anabilim Dali,
pgkaraaslan@gmail.com, ORCID: 0000-0001-5695-192X.
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anlagilmalidir. Arizi olmak ise kanimizca Yonerge’nin Ingilizce metnindeki
“transient or incidental” ifadesine karsilik gelecek sekilde kullanilmalidir.
Dolayistyla arizi olma, oturumun sonlandirilmas: ya da belirli bir siirenin
gecmesinden sonra (transient) otomatik olarak silinen veriler bakimindan
ortaya cikabilecegi gibi anlik (incidental) yani yalnizca teknik siirece eslik eder
tarzda da kendini gosterebilir. Tarama (browsing), 6n bellege alma (caching) ve
dijital TV’lerde ara depolama islemleri buna 6rnek teskil eder. Ancak degisiklik
hitkmiine gore gogaltma ayrica, teknolojik bir islem siirecinin ayrilmaz ve esash
parcasi olmalidir. Ayrilmaz par¢a olmak, teknik zorunluluk getirme anlami
tagidigindan, Yonerge’'de aranan “integral (bitiinlesik)” olma sartindan daha
sikidir ve bu husus, arama motoru 6n bellekleri gibi 6rnekler bakimindan fark
yaratacaktir.

Taslak metindeki amagsal sinirlama ise hukuka uygun kullanimdir.
Gergek zamanli veri akisinda (streaming), korunan bir esere iliskin gecici
¢ogaltma isleminin varlig1 tartigmali olmakla birlikte, bu durumun kabuli
halinde dahi hukuka uygunluk unsuru nedeniyle yasa dis1 yayimlanan filmler
streaming uygulamasina konu edilemeyecektir. Hukuka uygun olmasa dahi tek
amaci eserin bir ag icerisinde igclincii kisilere iletimini saglamak olan
cogaltmalar da istisna kapsamindadir. Ancak bu, génderen ya da alic1 i¢in degil,
“aracr” icin getirilmis bir istisnadir. Proxy-caching islemi bu istisna
kapsamindadir.

Son kosul ise ¢ogaltmanin bagimsiz bir ekonomik deger tasimamasidir.
Bu kosul, ¢ogaltmanin sagladigi ekonomik faydanin, teknik kullanim
faydasinin oOniine ge¢memesi seklinde anlasilmalidir. Dolayisiyla yakin
gelecegin popiiler uygulamalarindan biri olacagina kesin goziiyle bakilan
artirllmig  gerceklik  uygulamalari, kural olarak bu  istisnadan
yararlanamayacaktir.

Anahtar Kelimeler: Bilgi toplumu, telif hakki istisnalari, gogaltma hakki,
gegcici cogaltma, arizi ¢ogaltma.
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TRANSIENT REPRODUCTION OF LITERARY AND ARTISTIC WORKS
DUE TO TECHNICAL REQUIREMENTS

ABSTRACT

According to the Law on Intellectual and Artistic Works, the right of
reproduction of a work exclusively belongs to the author (Art. 22).
Reproduction means that making the work perceivable directly or indirectly by
the human senses by detecting it by a tool used for the transferring or
replication of a sign, sound, or image. According to the current regulation, the
fact that whether the detection is permanent, or transient does not have an
importance in terms of the right to reproduction. This situation is criticized in
doctrine because it may have results being contrary to justice in terms of some
information society requirements. In the draft text related to the amendments
to be made in Law on Intellectual and Artistic Works (FSEK Art.38/A to be
added with Draft Art.13), a new derogation related to the right of reproduction
is expected.

According to a draft regulation showing parallelism with the Art. 5/1
decision which is the only copyright derogation obligatory for the member
states in the EU Directive of Information Society (2001/29/EC), transient or
incidental reproductions, forming an integral and essential part of a
technological process for the sole purpose of enabling either efficient
transmission in a network between third parties or a lawful use of a work, and
not having an independent economic value are allowed. As it is understood
from the amendment text, the derogation is subject to strict conditions. The
aim of the present study was to comment on the conditions of enforcement
conditions of amendment provision.

The term "transient” refers to the result of reproduction rather than the
act of reproduction itself, and it should be understood as a short-term storage
operation. In our opinion, the term “incidental” should be used to correspond
to the expression "transient or incidental” in the Directive's English text. Thus,
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being incidental may emerge in terms of automatically deleted data after the
end of a session or a certain period of time or shows itself instantly, that is,
accompanying only the technical process. Browsing, caching, and interim
storage operations in digital TVs can be given as examples. However, according
to the amendment decision, reproduction should also be an integral and
essential part of the technological process. Being an integral part, since it means
to impose technical obligation, is stricter than the “being integral” condition
that is required in the Directive and this situation makes difference in terms of
examples such as the search engine cache memories.

The purposeful limitation in the draft text is the legal use. Although the
existence of a transient reproduction process for a work protected in real-time
data streaming is controversial, even if this situation is accepted, illegally
released films will not be subject to the streaming process due to compliance
with laws. Even if it is not in compliance with the law, reproductions whose sole
purpose is to enable efficient transmission in a network between third parties
are also within the scope of the derogation. However, this derogation is for the
intermediary, not for the sender or receiver. Proxy-caching is in the scope of this
derogation.

The last condition is that reproduction has no independent economic
value. This condition should be understood as the economic benefit of
reproduction does not outweigh the benefit of technical use. Therefore,
augmented reality applications, which are considered to be one of the popular
applications of the near future, will not benefit from this derogation as a rule.

Keywords: Information society, copyright derogations, reproduction
rights, transient reproduction, incidental reproduction.
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BILGISAYAR OYUNLARINDA DOVME SANATCILARININ TELIF
HAKLARINA DAIR TARTISMALARIN FIKRi HAKLARIN
ALISILMADIK BiR SINIRI OLAN MEKANSAL GERCEKLIK ALGISI
ISTISNASI BAKIMINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Mete TEVETOGLU
OZET

Dovme, insanlik tarihi kadar eski bir sanat dali olarak kabul
edilmektedir. Dovmeler ise tiirlerine ve ozelliklerine gore fikri hukuk
bakimindan genel olarak korunmaya uygun bulunan figiiratif eserlerdir.
Dovme sanatgisinin haklari ile dévmenin viicuduna yapildigi kisinin haklarinin
arasinda atipik bir ¢ekisme soz konusudur. Zira diger fikri tiriinlerden farkl
olarak dévmenin uygulandig: yer insan viicududur. Dévmenin hususiyet arz
eden bir figlir oldugu veya dovme yaptiran kisinin milyonlarca takipgisi
bulunan, s6hretli bir kisi oldugu durumlarda bu menfaat ¢atigmasi daha fazla
ve daha belirgin bir 6nem kazanmaktadir. Zira bu 6zgiin dévmeler veya sohret
sahibi bir kisinin yaptirdigi dovmeler son derece popiiler olabilmektedir. Bu
sohretli kisilerin dovmelerinin sinema eserleri veya bilgisayar oyunlarinda
goriniir sekilde konumlandirilmasi halinde ise durum giderek daha karmagik
bir hil almaktadir. Dévme sanatcilarinin sirketi olan Solid Oak Sketchers
LLC’nin, NBA2K oyununun yapimcisi Take-Two Interactive Software ve 2K
Games Inc’ye telif hakki ihlali iddiasiyla a¢tigi dava bu bakimdan dikkat
cekicidir. Mahkemenin bu davay: reddederken yaptig1 degerlendirmeler dovme
sanatcilarinin telif haklarinin anlagilmasi bakimindan 6nem tagimaktadir. Sony
v Grand Turismo kararinda kabul edilen mekansal gergeklik algis1 istinas,
dovme sanat¢ilarinin oyun yapim sirketine agtiklar1 bu davada, kendisini

s

Maltepe Universitesi Hukuk Fakiiltesi, Biligim ve Teknoloji Hukuku Anabilim Dali Bagkani,
Teknoloji ve Fikri Miilkiyet Hukuku Uygulama ve Aragtirma Merkezi Midiiri,
metetevetoglu@maltepe.edu.tr, ORCID: 0000-0002-2575-906X.
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oldukea farkli bir sekilde tekrar gostermistir. ABD Yiiksek Mahkemesi, daha
evvel Sony’nin Gran Turismo isimli bilgisayar oyununu tanimlayici eser
(expressive work) olarak kabul etmistir. Bu davada mahkeme, davac1 VIRAG,
S.R.L’nin marka hakkina, mekansal gerceklik algisi istisnasi kapsaminda
tecaviiz edilmedigine karar vermistir. Mahkeme, Solid Oak Sketchers LLC
tarafindan agilan davada ise bu bakis agisini ¢esitli kriterlerle olgunlagtirmistir.
Dévme sanatgilarinin telif haklarini inceledigimiz bu ¢alismada 6nce mekansal
gergeklik algisinin etki ve kriterleri bahse konu iki adet ABD Yiiksek
Mahkemesi kararlarinin gerekgelerinin 1s1ginda ele alinarak tartisilmustir.
Tebligde ayrica mekansal gergeklik algisinin fikri hukuktaki yeri, bu davalarin
gerekgeleriyle detayl: bir sekilde analiz edilerek aydinlatilmustir.

Anahtar Kelimeler: Dovme, telif hakki, bilgisayar oyunu, mekansal
gergeklik algisi.
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EVALUATION OF THE DISCUSSIONS ON THE COPYRIGHTS OF
TATTOO ARTISTS IN COMPUTER GAMES IN TERMS OF THE
SPATIAL REALITY PERCEPTION EXCEPTION AN UNUSUAL LIMIT
OF INTELLECTUAL RIGHTS

ABSTRACT

Tattooing is considered as an art form as old as human history. Tattoos,
on the other hand, are figurative works that are generally suitable for protection
in terms of intellectual law, according to their types and characteristics. There
is an atypical conflict between the rights of the tattoo artist and the rights of the
person on whom body the tattoo is made. Because unlike other intellectual
products, the place where the tattoo is applied is the human body. This conflict
of interest becomes more and more prominent in cases where the tattoo is a
distinctive figure or the person who has the tattoo is a famous person with
millions of followers. Because these original tattoos or tattoos made by a famous
person can be extremely popular. The situation becomes more and more
complicated if the tattoos of these famous people are visibly positioned in
movies or computer games. The lawsuit filed by Solid Oak Sketchers LLC, the
company of tattoo artists, against Take-Two Interactive Software and 2K
Games Inc, the producer of the NBA2K game, alleging copyright infringement,
is noteworthy in this regard. The evaluations made by the court while rejecting
this case are important in terms of understanding the copyrights of tattoo
artists. The spatial reality perception exception accepted in the Sony v Grand
Turismo decision has reappeared in a quite different way in this lawsuit filed by
the tattoo artists against the game production company. The US Supreme Court
previously accepted Sony's computer game Gran Turismo as expressive work.
In this case, the court decided that plaintiff VIRAG, S.R.L.'s trademark right
was not infringed within the scope of the spatial reality perception exception.
In the case filed by Solid Oak Sketchers LLC, the court has matured this point
of view with various criteria. In this study, in which we examine the copyrights
of tattoo artists, the effects and criteria of spatial reality perception are discussed
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in the light of the justifications of the two US Supreme Court decisions. In the
paper, the place of spatial reality perception in intellectual law is clarified by
analyzing in detail the grounds of these lawsuits.

Keywords: Tattoo, copyright, computer game, perception of spatial
reality.
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NFT ESERLERIN FiKiR VE SANAT ESERLERi KANUNU
KAPSAMINDA DEGERLENDIiRiLMESi

Dr. Ogr. Uyesi Ozgiir ARIKAN'

OZET

Kripto varliklar, blok zinciri teknolojisi kullanilarak dijital ortamda
giivenli bir sekilde muhafaza edilebilen djjital bilgi birimleridir. Kripto varliklar
kendi i¢lerinde misli kripto varliklar ve misli olmayan kripto varliklar (NFT’ler)
olarak ayrilmaktadir. Hayatimiza daha erken giren Btc, Ether, Tether vb. kripto
varliklar misli kripto varliklar olup, s6z konusu varliklarin say1 ile belirlenen
birim degerleri birbirine esittir. Daha ¢ok itibari para birimleri ile kiyaslanan
misli kripto varliklar, birim degerleri birbirine esit oldugu icin biri digeri ile
degistirilebilir niteliktedir. NFT’ler ise, aksine, ferdi ozellikleri ile 6n plana
cikan, her biri egsiz oldugu i¢in kendi piyasa degeri bulunan ve bu nedenle
birbirileri ile degistirilemeyen kripto varliklardir. NFT teknolojisi, 6zellikle
sanal olarak olusturulan sanat eserlerinin internet ortaminda giivenli bir sekilde
satig1, pazarlanmasi ve koleksiyonu i¢in zemin olusturmustur. Giiniimiizde
bir¢ok sanat¢1 meydana getirdikleri giizel sanat, miizik veya sinema eserlerini,
NFT formuna getirdikten sonra online sanat galerileri iizerinden satisa
sunmaktadir. Bu nedenle bazilari, NFT teknolojisini dijjital fikir ve sanat
eserlerinin gelecegi oldugunu diisiinmektedir.

Bu ¢aligma, hayatimizda oldukga hizli bir sekilde giren NFT eserlerin
5846 sayili Fikir ve Sanat Eserleri Kanunu (FSEK) kapsaminda genel
degerlendirmesini icermektedir. Oncelikle NFT eserler, FSEK kapsaminda eser
koruma sartlar1 agisindan incelenecektir. Bir eserin FSEK kapsaminda
korunabilmesi i¢in belirli sartlar1 haiz olmasi aranir. Bu anlamda, NFT eserlerin

Bogazici Universitesi Hukuk  Fakiiltesii Medeni Hukuk Anabilim Daly,
drozgur.arikan@gmail.com, ORCID: 0000-0001-8659-4855.
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de FSEK kapsaminda koruma gorebilmesi i¢in eser sahibinin hususiyetini
tagimasi ve kanunda sayilan eser guruplarindan birine dahil olmasi ve eger s6z
konusu NFT eser bir giizel sanat eseri ise, ki genelde NFT eserler karsimiza
giizel sanat eseri olarak ¢ikmaktadir, estetik nitelikte olmas1 gerekmektedir.
Diger bir husus ise, NFT eser sahiplerine FSEK kapsaminda taninacak olan
manevi ve mali haklardir. Ozellikle mali haklardan olan ¢ogaltma, yayma ve
umuma iletim haklar1 6zelinde yapilacak genel degerlendirmenin ardindan,
sistemsel olarak (ethereum blok zinciri tarafindan) NFT eser sahiplerine
sonraki satiglar izerinden taninan “royalty” (telif icreti alma hakk) ile FSEK
madde 45 kapsaminda taninan pay hakkinin karsilagtirilmasi yapilacaktir.
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SOSYAL MEDYA MECRALARINDA TELIF HAKKI
Ars. Gor. Hasan Ali GUCLU
OZET

Yeni gelisen iletisim teknolojileri sayesinde insanlarin kendilerine veya
baskalarina ait diistinceleri ve fikirleri sinirsiz bir sekilde iletebilecekleri yepyeni
mecralar yaratilmigtir. “Sosyal medya” adini verdigimiz bu mecralarin en
onemli Ozelligi kullanici kaynakli olmalaridir. Sosyal medya ile tiiketici
konumundaki kullanicilar iletisim a1 icinde aktif bir konuma gelmislerdir.
Sosyal medya adini verdigimiz iletisim mecralarinin ierigini dogrudan tiiketici
sifatindaki kullanicilar olugturmaya baglamistir. Sosyal medya, iletisim ve bilgi
akisinin kolayca yapilmasi sebebiyle, geleneksel medyaya karst siki bir rakip
olarak ortaya ¢ikmistir.

Sosyal medya adini verdigimiz mecralarin kullanici kaynakli olmalari
sebebiyle telif hakki ve telif hukukunu ilgilendiren mecralar oldugunu ifade
etmek mimkiindiir. Sosyal medyada kullanicilar paylasma eyleminde
bulunabilirler. Kullanicilar kendi yarattiklar: orijinal ve kendi hususiyetlerini
tagtyan fikri triinleri sosyal medya mecrasinda paylasabilirler veya bagka bir
kisinin eserinden yararlanip kendi eserlerini olusturup paylasabilirler. Bazen de
kullanicilar bagkasinin bir eserini dogrudan paylasabilirler. Giinliik yagamda
sosyal medya kullanicilarinin ¢ogunlukla distinmeden yaptiklar1 bu
paylasimlar telif hakki ve telif hukuku agisindan problem yaratabilir.

Sosyal medya sayesinde kullanicilar Fikir ve Sanat Eserleri Kanunu
uyarinca eser sahibi olabilirler. Fikir ve Sanat Eserleri Kanunu madde 1
uyarinca eseri “sahibinin hususiyetini tasiyan ve ilim ve edebiyat, musiki, giizel
sanatlar veya sinema eserleri olarak sayilan her nevi fikir ve sanat mahsulleri”

*  Ufuk  Universitesi Hukuk  Fakiiltesii Medeni  Hukuk  Anabilim  Daly,
hasanaliguclu93@gmail.com, ORCID: 0000-0003-0501-7912.
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olarak tanimlamistir. Bu tanima uyan sosyal medya mecralarinda yaratilan
eserleri gozlemlemek miimkiindiir. Sosyal medya mecralarinin kullanicilar:
yeni bir eser yaratabilecekleri gibi bagkalarinin telif hakkini ihlal de edebilirler.
Fikir ve Sanat Eserleri Kanunu’nu bilmemek mazeret sayilmayacag igin bir
eylemin hukuka aykiri oldugunu bilmedigini ifade etmek kullaniciyr
sorumluluktan kurtaramayacaktir. Fikir ve Sanat Eserleri Kanunu bu baglamda
iyiniyeti korumamaktadir.

Bu tebligle sosyal medyanin kisa olarak tanimi vyapilacak ve
ozelliklerinden bahsedilecektir. Tebligin asil konusunu olusturan telif hakki
meselesi ile ilgili ortaya ¢ikan veya ¢ikabilecek olan problemlere deginilecek ve
bazi ¢6zlim Onerilerinde bulunulacaktir. Yine gelisen teknolojinin bir tiriinii
olan sosyal medya adini verdigimiz mecralarda iiretilen eserlerin nasil
korunmasi gerektigi hususunda bazi dnerilerde bulunulacaktir.

Anahtar Kelimeler: Sosyal medya, telif hakki, eser, kullanicy, fikri tiriin.
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COPYRIGHT ON SOCIAL MEDIA

ABSTRACT

Thanks to the newly developing communication technologies, brand
new channels have been created where people can communicate their own or
others' thoughts and ideas in an unlimited way. The most important feature of
these channels, which we call “social media”, is that they are user-based. With
social media, users in the position of consumers have come to an active position
in the communication network. The content of the communication channels,
which we call social media, has started to be created directly by users in the title
of consumers. Social media has emerged as a strong competitor to traditional
media due to the ease of communication and information flow.

It is possible to state that the channels we call social media are channels
that concern copyright and copyright law, since they are user-sourced. Social
media users can engage in the act of sharing. Users can share original and
unique intellectual products that they have created on social media, or they can
create and share their own works by benefiting from the work of another
person. Sometimes users can directly share someone else's work. These shares,
which social media users make without thinking in daily life, can cause
problems in terms of copyright and copyright law.

Thanks to social media, users can own works in accordance with the Law
on Intellectual and Artistic Works. Pursuant to article 1 of the Law on
Intellectual and Artistic Works, a work is defined as “any kind of intellectual
and artistic product that has the characteristics of its owner and is considered
as works of science and literature, music, fine arts or cinema”. It is possible to
observe works created in social media channels that fit this definition. Users of
social media channels can create a new work or violate the copyright of others.
Since ignorance of the Law on Intellectual and Artistic Works will not be
considered an excuse, expressing that one does not know that an action is
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against the law will not relieve the user from responsibility. The Law on
Intellectual and Artistic Works does not protect goodwill in this context.

In this paper, a brief definition of social media will be made and its
features will be mentioned. Problems that arise or may arise regarding the
copyright issue, which is the main subject of the communique, will be addressed
and some solutions will be offered. Again, some suggestions will be made about
how the works produced in the channels we call social media, which is a product
of developing technology, should be protected.

Keywords: Social media, copyright, work, user, intellectual product.
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YOUTUBE/CYANDO KARARI ISIGINDA AB HUKUKUNDA
PLATFORM SORUMLULUGU

Ars. Gor. Sena KONTOGLU'

OZET

Internet kullaniminin yayginlagmasi ile eser sahipleri ile internet
platformlar1 ve kullanicilar1 arasindaki iligkilerin hukuki boyutuna iligkin
tartismalar da artmistir. Bu tartigmalar arasinda, ¢evrimigi igerik paylasim
hizmeti saglayan platformlarin, eser sahiplerinin hak ihlallerinde oynadiklar1
roller ve sorumluluklar1 6nemli bir yer kaplamaktadir. Bu kapsamda, bilgi
toplumunda telif haklari ile baglantili haklar tizerinde diizenleme yapan Bilgi
Toplumu Direktifi ile bilgi toplumunda barindirma hizmeti saglayanlarin
sorumluluguna iliskin E-Ticaret Direktifi hitkiimlerinin uygulanmasina iligkin
ABAD Kkararlarinin incelenmesi 6nem arz etmektedir.

Eser sahiplerinin umuma iletim hakkini diizenleyen Bilgi Toplulugu
Direktifi'nin 3(1). maddesinin yorumlanmasinda ABAD’1n giintimiize kadar,
yarigan hak ve menfaatler arasinda daha adil bir yol izlenmesi yolunda
yorumlamalar yaptig1 goriilmektedir. ABAD, Ziggo kararinda eser sahiplerine
daha yiiksek bir koruma hakki tanirken, GS Media karari ile daha hak temelli
bir yaklagim benimsemis, Haziran 2021 tarihli YouTube/Cyando kararinda ise
GS Media kararinda ele aldig eser sahipleri, kullanicilar ve genel yarar arasinda
adil bir denge kurulmasi kistasini vurgulamis ve ifade ve bilgi 6zgiirliiklerinin
g6z oniinde bulundurulmas: gerektigi yoniinde karar vermistir. Kararda, E-
ticaret Direktifi'nin, safe harbour (giivenli liman) ve barindirma hizmeti
saglayan platformlarin igerige iliskin sorumlulugunu diizenleyen 14.

w

Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Bilisim ve Teknoloji Hukuku Anabilim
Daly, sena.kontoglu@asbu.edu.tr, ORCID: 0000-0002-4144-0649.
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maddesinin uygulamasi da yorumlanmis ve ABAD, L’Oreal kararina atifta
bulunarak goriis birligini siirdtirmiistir.

YouTube/Cyando kararinda ABAD, igerik barindirma hizmeti sunan
platformlarin, yalmizca platform saglama yolu ile umuma iletim faaliyeti
gerceklestirmedigini fakat kasti miidahalede bulunan platformlarin
sorumluluklarinin s6z konusu olabilecegi, safe harbour (giivenli liman)
uygulamasinin s6z konusu olmayacag yoniinde karar vermistir. Kararda hangi
durumlarda platformlarin  sorumlu tutulabilecegi sinirli  olmayarak
orneklemistir. Bu baglamda, platform operatorlerinin telif hakk: ihlali teskil
eden icerigin sitesine yiiklendigini bilmesi/bilebilecek olmasi, 6zenli bir
operatorden beklenen teknik Onlemlerin alinmamasi, telif ihlaline konu
icerigin secilmesinde operatoriin rol almasi, hukuka aykiri icerik paylasimlara
yonelik araglarin platformda sunulmasi, platformda hukuka aykiri igerik
paylasimi ile maddi gelir saglanacak bir model uygulanmasi gibi operator
tarafindan hukuka aykiri paylagimlarin tesviki veya platformun ana veya
agirlikli kullaniminda hukuka aykiri umuma iletim gergeklesmesi gibi
durumlarda platformun sorumlulugu s6z konusu olabilecektir.

Anahtar Kelimeler: Telif hakki, umuma iletim, platform sorumlulugu,
ABAD, Bilgi Toplumu Direktifi, E-Ticaret Direktifi.
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PLATFORM LIABILITY IN EU LAW IN LIGHT OF THE
YOUTUBE/CYANDO DECISION

ABSTRACT

With the widespread use of the Internet, discussions on the legal
dimension of the relations between authors of copyrighted works, and Internet
platforms and their users have also increased. Among these discussions, the
roles and responsibilities of platforms that provide online content sharing
services on the infringement of copyright owners hold a considerable place.
Within this scope, it is important to examine the decisions of the CJEU
regarding the implementation of the InfoSoc Directive which regulates the
rights related to copyright in the information society, and the E-Commerce
Directive regarding the responsibility of hosting service providers in the
information society.

In the interpretation of Article 3(1) of the InfoSoc Directive, which
regulates authors’ exclusive right to communicate their works to the public, the
CJEU has chosen to pursue a fair balance between competing rights and
interests. While the CJEU provided a higher level of protection to authors’ right
in its Ziggo decision, it adopted a more rights-based approach with its GS Media
decision, and in the YouTube/Cyando decision of June 2021 the criterion of
establishing a fair balance between the authors, users and the general interest,
which was addressed in the GS Media decision was emphasized and it was
decided that freedom of expression and information should also be taken into
account. In the YouTube/Cyando decision, the application of Article 14 of the
E-commerce Directive, which regulates safe harbours and the responsibility for
the content of the platforms that provide hosting services, was also considered
in line with the Court’s L'Oreal decision.

In the YouTube/Cyando decision, the CJEU decided that the mere
provision of a platform, by content hosting platforms does not constitute
communication to the public, but that liability of platforms that deliberately
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interfere may be in question, and that in such a case the application of safe
harbours will not be of question. The decision exemplified in which cases
platforms may be held liable. In this context, the Court clarified that platforms
may be held liable in instances in which platform operators are aware/could
have been aware that the content that constitutes copyright infringement is
uploaded to the site, appropriate technical measures that can be expected from
an attentive operator are not put into place, the operator plays a role in the
selection of the copyright infringing content, the tools for illegal content
sharing are offered on the platform, the platform encourages the sharing of
illegal content through applications like financial income generating models, or
the main or weighted use of the platform consists of unlawful communication
to the public.

Keywords: Copyright, communication to the public, platform liability,
CJEU, InfoSoc Directive, E-Commerce Directive.
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INFLUENCERLAR TARAFINDAN INSTAGRAM’DA YAPILAN MUZiK
ICERIKLI PAYLASIMLARININ ABAD KARARLARI ISIGINDA
UMUMA iLETiM HAKKI YONUNDEN DEGERLENDiRiLMESi

Ars. Gor. Emine Meliknur KILIC
Dr. Ogr. Uyesi Sevda YASAR COSKUN"

OZET

Sosyal medya; kisilerin icerik tirettikleri, bu igerikleri paylastiklari, bilgi
ve diigiince aligverisinde bulunduklari sanal topluluklar ile aglar biitiiniidiir ve
Instagram bu aglardan biridir. Sosyal medya mecralarinin ve 6zel olarak
Instagram’in, isitsel ve gorsel blok olarak kullaniminin yani sira iletisim ve
pazarlama araci olarak kullanimi yaygimnlasmustir. Kisilerin digerlerinin
hayatindan  etkilenerek  seyahat, = yeme-igme, alig-veris tercihleri
yonlendirilmekte veya degismektedir. Bu durum “influencer” olarak
adlandirilan kisilerce, ticari amaglar dogrultusunda kitlelerin yonlendirilmesi
i¢in kullanilmaktadir. Kisilerce yapilan paylasimlar dogrudan miizik yayim
olabildigi gibi paylasimin ilgi c¢ekici héle gelmesi amaciyla da miizik
eserlerinden yararlanilmaktadir.

Sahibinin hususiyetini tagtyan miizik eseri tizerinde, eser sahibinin FSEK
baglaminda manevi ve mali haklar1 dogmaktadir. Mali haklardan umuma
iletim hakki miinhasiran eser sahibine aittir ve eserin soyut niishasinin her tiirli
mecrada yayini ile yeniden yayini bu hak kapsaminda degerlendirilir. Miizik
eserinin umuma agik mahalde yayini ile internet yoluyla umuma iletilmesi

* Izmir Bakirgay Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal,
eminemeliknur kilic@bakircay.edu.tr, ORCID: 0000-0003-0323-0293.

[zmir Bakirgay Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Daly,
sevdayasar.coskun@bakircay.edu.tr, ORCID: 0000-0001-7999-5052.
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ABAD kararlarina konu edilmis ve Mahkeme uygulanacak olan hukuk
yoniinden kriterleri ortaya koymustur.

Bu ¢aligmada influencer hesaplar tarafindan Instagram sosyal aginda
yapilan miizik icerikli paylasimlar yoniinden eser sahibinin umuma iletim
hakk: degerlendirilmistir. Belge inceleme yontemiyle ABAD kriterleri tespit
edilmis, Sosyal agdan yararlanma i¢in kullanicilarin Instagram ile imzaladig:
hizmet sozlesmesi hiikiimleri incelenerek hukuki sorun ortaya konmugtur.
Instagram hizmet s6zlesmesinde yer alan sorumsuzluk kaydi ve telif hakki basit
lisanslamast ile telif hakki devir kayitlar1 dogrultusunda miizikli igeriklerin eser
sahibinin umuma iletim hakkina ydnelen miidahaleler irdelenmistir. Eser
sahibinin “umuma iletim” hakkina y6nelik miidahaleler, ABAD kararlarinda
ortaya konan kriterler 1s1§inda, FSEK m. 25’te diizenlenen isaret, ses ve/veya
goriintii nakline yarayan araglarla umuma iletim hakk: ile umuma agik
mabhallerde eser, icra, fonogram, yapim ve yaymlarin kullanilmasi ve/veya
iletilmesine iliskin esaslar1 diizenleyen m. 41 dogrultusunda ele alinmustr.

Anahtar Kelimeler: Instagram sosyal agi, influencer, umuma iletim
hakki, ticari amag, telif.
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ANALYSES OF MUSIC CONTENT POSTS MADE BY INFLUENCERS ON
INSTAGRAM IN TERMS OF THE RIGHT TO COMMUNICATE TO THE
PUBLIC IN THE SCOPE OF THE CJEU DECISIONS

ABSTRACT

Social media is a collection of virtual communities and networks where
people create and share contents, exchange information and ideas. Instagram is
one of these networks. The use of social media channels, and specifically
Instagram, as an audio and visual blog, as well as a communication and
marketing tool has become widespread. People's travel, eating-drinking,
shopping preferences are directed or changed by being affected by the lives of
others. This situation is used by people called “influencers” to direct the masses
for commercial purposes. Shares made by people can be direct music
broadcasts, as well as music works are used to make the sharing interesting.

In the context of FSEK, moral and financial rights arise on the musical
work that has the property of the owner. From the financial rights, the right of
transmission to the public belongs exclusively to the owner of the work, and the
publication and re-publication of the abstract copy of the work in all kinds of
media are considered within the scope of this right. The broadcasting of the
musical work in the public place and its transmission to the public via the
internet have been the subject of the decisions of the CJEU and the Court has
revealed the criteria in terms of the law to be applied.

In this study, the copyright of the owner of the work was evaluated in
terms of the music content shared on the Instagram social network by
influencer accounts. ABAD criteria have been determined by document review
method, and the legal problem has been revealed by examining the provisions
of the service contract signed by the users with Instagram in order to benefit
from the social network. Interventions against the copyright of the owner of
the musical content to the public in line with the liability registration and
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copyright simple licensing and copyright transfer records in the Instagram
service contract are examined.

Interventions against the author's right to "communicate to the public”,
the use of works, performances, phonograms, productions and publications in
public spaces, with the right to transmit to the public by means of signs, sound
and/or image transmission regulated in FSEK art. 25, in the light of the criteria
set forth in the CJEU's decisions. and/or in accordance with art. 41, which
regulates the principles of transmission.

Keywords: Instagram social network, influencer, right to communicate
to the public, commercial purpose, copyright.
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AR-GE SOZLESMELERININ FIKRI HAKLAR ACISINDAN
DEGERLENDIRILMESI

Av. Dr. Giilmelahat DOGAN’
Dog. Dr. Emel BADUR™

OZET

Arastirma, Gelistirme ve Tasarim Faaliyetlerinin Desteklenmesi
Hakkinda Kanun’da, aragtirma ve gelistirme faaliyeti (Ar-Ge), “arastirma ve
gelistirme, kiiltiir, insan ve toplumun bilgisinden olusan bilgi dagarciginin
artirllmast ve bunun yeni siireg, sistem ve uygulamalar tasarlamak iizere
kullamilmas: icin sistematik bir temelde yiiriitiilen yaratici ¢alismalari, cevre
uyumlu iiriin tasarimi veya yazilim faaliyetleri ile alaninda bilimsel ve teknolojik
gelisme saglayan, bilimsel ve teknolojik bir belirsizlige odaklanan, ¢iktilar: 6zgiin,
deneysel, bilimsel ve teknik igerik tasiyan faaliyetleri” kapsayan genislikte
tanimlanmugtir.

Frascati Kilavuzunda ise arastirma ve deneysel gelistirme, insan, kiiltiir
ve toplumun bilgisinden olugan bilgi dagarciginin artirilmasi ve bu dagarcigin
yeni uygulamalar tasarlamak iizere kullanilmasi i¢in sistematik bir temelde
ylriitiilen yaratici ¢aligmalar olarak tanimlanmaktadir.

Aragtirma-Gelistirme (Ar-Ge) Anlagmalar1 ise Rekabet Kurumunun
2016/5 Sayili Teblig’i, Rekabet Kurulu'nun 31.03.2013 tarihli ve 13-08/93-54
sayili kararinda “Yeni siriinler gelistirilmesi ve bu siiregte karsilagilan risklerin ve
elde edilen faydalarin paylasilmasi amaciyla yapilan ve bu amaca yonelik Ar-Ge
calismalarimin birden fazla tesebbiis tarafindan ortaklasa yiiriitiilmesine ve

* Tirkiye  Bilimsel ve  Teknolojik  Arastrma  Kurumu, Hukuk  Miisaviri,
gul.dogan@tubitak.gov.tr, ORCID:0000-0003-1476-8400.

Cankaya Universitesi Hukuk  Fakiiltesi Medeni Hukuk Anabilim Daly,
badur@cankaya.edu.tr, ORCID:0000-0002-5133-8541.
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calisma sonuglarinin bu tesebbiisler tarafindan ortaklasa kullanilmasina olanak
saglayan anlasmalardir.” seklinde tanimlanmaktadir.

Bu agiklamalar ¢ercevesinde Ar-Ge sozlesmelerinin, bilimsel ve
teknolojik gelisme saglayan ¢alismalar ile insan ve toplumun bilgi dagarciginin
artirilmasi ve bunun sonucu bilimsel ve teknolojik gelisme saglanmasi amacini
tastyan ve tam iki tarafa borg yiikleyen, isimsiz s6zlesmeler olarak tanimlanmasi
mumkindiir. Bu s6zlesmelerin konusunu, arastirma sonucunda mevcut bir
triintin gelistirilmesi ya da yeni bir @irtiniin elde edilmesi olusturmaktadir. Ar-
Ge sozlesmelerinin amaci ve konusu goz 6niinde bulunduruldugunda, bu
sozlesmelerin ifasi sirasinda veya sonucunda fikri haklar agisindan incelenmeye
acik bazi unsurlarin ortaya ¢ikmasi muhtemel goriilmektedir.

Tebligde oncelikle Ar-Ge sozlesmelerinin tanimi, taraflari, unsurlar,
hukuki niteligi ve sekli gibi sozlesmeler hukukuna iliskin hususlar
incelenecektir. Bunun devaminda Ar-Ge sozlesmelerinin Fikir ve Sanat Eserleri
Kanunu ve Simai Milkiyet Kanunu kapsaminda degerlendirilmesi, kamu
destekli projelerde fikri haklarin durumu, background IP’nin Ar-Ge
projelerinde kullanimi, tiniversitelerde yiiriitillen Ar-Ge projelerindeki fikri
haklarin ¢alisan buluslar1 yoniinden degerlendirilmesi, proje sonunda elde
edilen dirtiniin fikri haklar ve kullanim hakk: yoniinden durumu ele alinarak,
agikliga kavusturulacaktir.

Anahtar Kelimeler: 5746 Sayili Kanun, Ar-Ge, Ar-Ge sozlesmeleri, fikri
haklar, fikri miilkiyet haklari, sinai miilkiyet.
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EVALUATION OF R&D CONTRACTS IN TERMS OF INTELLECTUAL
RIGHTS

ABSTRACT

In the Law No: 5746 on Supporting Research, Development and Design
Activities, research and development activity (R&D) is defined as; “creative
studies, environment friendly product design or hardware activities conducted on
a systematic basis so as to enrich knowledge made up of research and
development, knowledge of culture, human and society, and to make use of this
in order to design new processes, systems and applications, as well as activities
with experimental, scientific and technical content and original outputs, which
provide scientific and technical improvement in its field, focus on scientific and
technological uncertainty.”.

In the Frascati Manual, research and experimental development is
defined as comprise creative and systematic work undertaken in order to
increase the stock of knowledge - including knowledge of humankind, culture
and society - and to devise new applications of available knowledge.

Research and Development (R&D) Agreements, are defined as “They are
agreements that are made for the purpose of developing new products and sharing
the risks encountered and the benefits obtained in this process, and that allow
R&D studies for this purpose to be carried out jointly by more than one
undertaking and the results of the work to be jointly used by these undertakings”
in the Competition Authority's Communiqué No. 2016/5 and the Competition
Board's decision dated 31.03.2013 and numbered 13-08/93-54.

Within the framework of these explanations, it is possible to define R&D
contracts as innominate contracts which impose debts on both parties that aim
to increase the knowledge of people and society with studies that provide
scientific and technological development and as a result to provide scientific
and technological development. The subject of these contracts is the
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development of an existing product or the acquisition of a new product as a
result of research.

Considering the purpose and subject of the R&D Contracts, it is likely
that some elements that are open to examination in terms of intellectual
property rights may arise during or as a result of the execution of these
contracts. In this Article, first of all, the issues related to the law of contracts
such as the definition, parties, elements, legal nature and form of R&D contracts
will be examined.

Subsequently, the evaluation of R&D contracts within the scope of the
Law on Intellectual and Artistic Works and the Law on Industrial Property, the
status of intellectual property in publicly supported projects, the use of
background IP in R&D projects, the evaluation of intellectual property in R&D
projects carried out at universities in terms of employee inventions at the end
of the Project will be discussed and clarified in term of intellectual rights.

Keywords: Law No. 5746, R&D, R&D contracts, intellectual property
rights. background IP.
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5718 SAYILI MOHUK CERCEVESINDE TELIF HAKKINA ILISKIN
SOZLESMELERE UYGULANACAK HUKUK

Dog. Dr. Ali Giimrah TOKER
OZET

Fikri miilkiyetin kapsamina giren telif hakki sozlesmeleri, esasen eser
tizerindeki mali haklara yonelik sozlesmelerdir. Bu sozlesmeler yolu ile eserin
¢ogaltilmasi, temsili ve vyaylmas: gibi haklar diger bazi kimselere
devredilebilmektedir. Teknolojinin gelismesi, ulasimin kolaylagmasi, diinyanin
globallesmesi ve insan iliskilerinin giin gectik¢e artmasina bagl olarak yabanci
unsur tastyan telif hakkina iliskin s6zlesmelerin sayis1 giin gegtik¢e artmaktadir.
Telif hakki s6zlesmelerinin eserin bulundugu tilke ile sinirli yapilmamast, eserin
menge llkesi disinda farkl iilkelerle de iligkili olmasi ve buna bagli olarak farkli
hukuk kurallarinin uygulanmasini gerektiren hallerle karsilasiimasi, telif hakk:
sozlesmelerine hangi hukukun uygulanas: gerektigi sorusunu dogurmaktadir.

Yabanci unsurlu sozlesmeler, birden fazla iilke ile irtibatli bulunan
sozlesmelerdir. Taraflar arasinda yabanci unsurlu sézlesmeye dair uyusmazlik
ortaya ¢itkmigsa, hangi iilke hukukunun uygulanacagi konusunda ya taraf
olunan milletlerarasi anlasmalardaki hiikiimler ya da iilkelerin milli hukuklar:
kapsaminda yer alan diizenlemeler vasitasiyla sonuca ulagilmaktadir. $oyle ki,
milletleraras1 6zel hukuk kapsaminda yer alan kanunlar ihtilafi kurallar,
yabanct unsurlu uyusmazliklarda hangi itilke hukukunun uygulanacagini
belirler. Tirk milletlerarasi 6zel hukukunda bu diizenlemelere 5718 Sayili
Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun’da (MOHUK) yer
verilmistir. Yabanci unsurlu soézlesmeler hakkinda uygulanacak hukuk,
MOHUK m. 24’te genel nitelikli bir baglama kural ile diizenlenmis ve bu kural

Dokuz Eyliil Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali,
gumrah.toker@gmail.com, ORCID: 0000-0003-3413-8529.
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ile gesitli sozlesme tiirlerine dayanan iliskiler bir ¢at1 altinda birlestirilmistir.
Bununla birlikte MOHUK ta, dnemleri dolayistyla, bazi 6zel sozlegme tiplerine
uygulanacak hukukun tespitine iliskin baglama kurallari, 25. ila 29. maddeleri
arasinda diizenlenmistir.

Ozel baglama kurali getirilen maddelerden biri olan “Fikri Miilkiyet
Haklarina {liskin Sézlesmeler” bashkli MOHUK m. 28, yabanci unsurlu telif
hakkina iliskin s6zlesmenin esasina uygulanacak hukuku da belirler. Bu madde,
hem fikri haklarin devrine iliskin s6zlesmeleri hem de bu haklarin kullaniminin
devrine iligkin sézlesmeleri kapsamina almakta; siibjektif ve objektif baglama
kurallarini icermektedir. MOHUK m. 28/I, irade serbestisi prensibini konu
almakta; genel hiikiim olan MOHUK m. 24’te diizenlenen hukuk segimi
hakkindaki hususlar, bu madde bakimindan da gecerli olarak kabul
gormektedir. MOHUK m. 28/I'de ise fikri miilkiyet hakkini veya onun
kullanimini devreden taraf, fikri miilkiyet sozlesmesinin karakteristik edim
borglusu olarak kabul edilmis; bu tarafin sozlesmenin kurulusu sirasindaki
isyeri hukukunun, isyerinin bulunmadig takdirde mutad meskeni hukukunun
uygulanmasi, ancak hélin biitiin sartlarina gore sozlesmeyle daha siku iligkili bir
hukukun bulunmasi halinde sozlesmenin bu hukuka tabi olacagi sonucuna
varilmigtir,. MOHUK m. 28/III ise iscinin, isi kapsaminda ve isinin ifasi
sirasinda meydana getirdigi fikri triinler tizerindeki fikri miilkiyet haklarina
iligkin olarak isci ile isveren arasinda kurulan sozlesmeler, is sozlesmesine
uygulanan hukuka tabi kilinmistir. Ayrica fikri miilkiyet haklarinin 6zelliklerini
dikkate alan Kanun koyucu, fikri miilkiyete iliskin haklar ile fikri miilkiyete
iliskin sozlesmeleri birbirinden ayirarak fikri miilkiyete iligkin haklara
uygulanacak hukuku, ayr1 bir madde olarak MOHUK m. 23’te diizenlemistir.

Anahtar Kelimeler: Fikri miilkiyet hakki, telif hakki sozlesmeleri,
yabanci unsur, kanunlar ihtilafi kurallar1.
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THE APPLICABLE LAW TO THE COPYRIGHT CONTRACTS WITHIN
THE FRAMEWORK OF CPIL No. 5718

ABSTRACT

Copyright contracts, which fall within the scope of intellectual property,
are essentially contracts for financial rights on the work. Rights such as
reproduction, representation and dissemination of the work can be transferred
to some other persons by these contracts. Due to the development of
technology, the easement of transportation, the globalization of the world and
the increment in human relations, the number of copyright contracts with
foreign elements is increasing day by day. The fact that copyright contracts are
not limited to the country where the work is located, that the work is related to
different countries other than its country of origin and consequently these
situations require the application of different legal rules that raises the question
of which law should be applied to copyright contracts.

Contracts, which involve a foreign element are linked to more than one
country. If a dispute arises between the parties regarding the contract with a
foreign element, the result is reached either by the provisions of the
international contracts to which the country is a party or by the regulations
within the scope of the national laws of the countries. That is, the conflict of
laws rules within the scope of private international law determines which
country's law will be applied in disputes with foreign elements. In Turkish
private international law, these regulations are included in the Law No. 5718 on
Private International and Procedural Law (CPIL). The applicable law on
contract with foreign element is regulated by a general rule in article 24 of CPIL
and many relations based on various contract types are combined by this rule.
However, due to their importance, some of the conflict of laws rules regarding
the determination of the law to be applied to some specific types of contracts
are regulated in Articles 25 to 29 of CPIL.

61 |



IV. Fikri Miilkiyet Hukuku Uluslararasi Sempozyumu
“Bilgi Toplumunda Telif Haklar”

AvEt

Article 28 of the CIPL titled "Contracts Regarding Intellectual Property
Rights" is a special conflict of laws rule which determines the law to be applied
to the copyright contracts involving a foreign element. This article covers both
contracts regarding the transfer of intellectual rights and contracts regarding
the transfer of the use of these rights; Includes subjective and objective conflict
of laws rules. CPIL art. 28/1 deals with the principle of autonomy of the parties
to determine the proper law; the issues regarding the choice of law regulated in
article 24 of CPIL, which is the general provision, are accepted as valid in terms
of this article as well. According to CPIL art. 28/I1, the transferor party of the
intellectual right or its usage is accepted as the characteristic performance
debtor of the intellectual property contract; If parties have not designated a law,
then, the relation resulting from the contract is subject to law of work place of
transferor party of the intellectual right or its usage in time of conclusion of
contract and if such work place does not exist, the law of habitual residence
shall govern. In consideration of all circumstances if there is a law more tightly
related to the contract, that particular law shall govern. According to CPIL art.
28/111, the contracts between the employee and the employer regarding the
intellectual rights on what he/she has created while he/she is working and
within the concept of his/her work is subject to the law of employment contract.
In addition, by taking into account of the characteristics of intellectual property
rights, the legislator, separated intellectual property rights from intellectual
property contracts and regulated this subject in another article. Thus article 23
of CPIL regulates the law applicable to intellectual property rights.

Keywords: Intellectual property right, copyright contracts, foreign
element, conflict of laws rules.
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TELIF TAZMINATI HESABINDA RAYIC VE VARSAYIMSAL BEDEL
KAVRAMLARI

Sefa YILMAZ'

OZET

Eser sahibinin, eseri tizerinde mali ve manevi haklar1 vardir. Bu mali ve
manevi haklarin tiimi, telif haklar: olarak anilmaktadir. Telif haklarinin ihlali
halinde eser sahibi, hukuki ve cezai koruma yollariyla korunmaktadir. Eser
sahibi, hukuki koruma yollarina bagvurmak isterse; tecaviiziin ref’i, tecaviiziin
meni ile maddi ve manevi tazminat davalarini acabilmektedir. Cezai koruma
olarak ise telif haklarinin ihlali, agik¢a sikayete bagli sug olarak diizenlenmistir.
Telif hakk: ihlallerinin, internetin sagladig kolaylik nedeniyle de ¢ok yaygin
olmasindan 6tiirli; caydiricilik saglamak amaciyla eser sahibine, maddi ve
manevi tazminattan farkl: telif tazminati isteme hakki verilmistir.

Mali haklarin ihlali halinde eser izerindeki hak sahipleri, miitecavizle
sozlesme yapilsaydi isteyecekleri bedel (varsayimsal bedel) veya tespit edilecek
rayi¢ bedelin en ¢ok {i¢ katini, telif tazminat1 olarak isteyebilir. Eser sahibi
tarafindan en ¢ok ti¢ kat telif tazminati olarak talep edilebilecek, telif bedelinin
belirlenmesi konusunda, eser sahibine secimlik hak taninmistir. Telif bedeli,
varsayimsal bedel veya rayi¢ bedele gore eser sahibinin se¢imi iizerine tespit
edilir. Belirlenen telif bedelinin en ¢ok ti¢ kat1 da telif tazminatin1 olusturur.
Tazminat hukukunda, hitkmedilen tazminat miktarinin, magdurun ugradig
zarar1 gecemeyecegi ilkesi hakimdir. Ancak telif tazminatiyla bir nevi meydana
gelen zararin (mahrum kalinan telif bedeli) {i¢ kat: talep edilebilmektedir. Bu
yoniiyle telif tazminati kanunda 6ngoriilen istisnai diizenlemelerden biridir

s

Adalet Bakanlig1 / Cumhuriyet Savcisi Adayi, Ankara Yildirim Beyazit Universitesi Sosyal
Bilimler Enstitiisii Ozel Hukuk Anabilim Dali Ogrencisi, sefaylmaz20@hotmail.com,
ORCID: 0000-0002-6702-9436.
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Telif tazminatinin hesaplanmasi, eser sahibinin se¢imine gore rayi¢ veya
varsayimsal bedele gore yapilmaktadir. Eser sahibi, telif tazminatinin
varsayimsal bedele gore hesaplanmasini secebilir. Eser sahibinin, tecaviize
ugramis veya benzer eserler i¢in, daha 6nce basgkalarindan ne miktar telif bedeli
istediginin tespiti yapilir. Eser sahibi, bu sekilde tespit edilen; varsayimsal
bedelin en ¢ok {i¢ katini, telif tazminati olarak isteyebilir. Eser sahibi, emsal
olarak goz oOniine alinacak, telif haklarina dair daha once bir sozlesme
yapmamis olabilir. Boyle bir durumda ya da eser sahibinin se¢imi iizerine telif
bedeli, rayi¢ bedele gore hesaplanir. Tecaviize ugrayan eserle nitelik olarak
benzer eserlerin, piyasada ne miktar telif bedeli karsihiginda telif haklarinin
devredildigi saptanir. Rayi¢ bedel belirlemesi yapilirken, eser sahibinin
taninmislig da telif bedelinin belirlemesi i¢in 6nemlidir.

Bu ¢aligmada, telif tazminatinin hesaplanmasi konusunda 6nem arz eden
rayi¢ ve varsayimsal bedel kavramlar1 detaylica agiklanacaktir. Yargitay 11.
Hukuk Dairesi'nin bu konuda giincel ve istikrar kazanmis uygulamalar1 da
anlatilarak istikrar kazanmis uygulamalara karsi teorik elestirilerimiz
aciklanacaktir.

Anahtar Kelimeler: Telif tazminati, varsayimsal bedel, rayi¢ bedel.

| 64



IV. Fikri Miilkiyet Hukuku Uluslararasi Sempozyumu
“Bilgi Toplumunda Telif Haklar”

CURRENT AND HYPOTHETICAL ROYALTY FEES CONCEPTS IN THE
COPYRIGHT COMPENSATION ACCOUNT

ABSTRACT

The author has financial and moral rights on her work. All these financial
and moral rights are referred to as copyrights. In case of copyright
infringement, the author of the work is protected by civil and criminal
protection. If the author wishes to apply for legal protection; prohibition and
prevention of infringement, material and moral indemnities cases can be filed.
As criminal protection, copyright infringement is clearly regulated as an offence
prosecuted on complaint. Because copyright infringements are also very
common due to the convenience provided by the internet; to provide
deterrence, the author has been granted the right to request copyright
compensation other than material and moral indemnities.

In case of infringement of financial rights, the author may request a
maximum of three times of the royalty fees they would want if the contract was
made with the aggressor (hypothetical royalty fees) or the current royalty fees
to be determined as copyright compensation. As for the determination of the
royalty fees, which can be claimed by the author as three times the copyright
compensation, the author has been granted an electoral right. Royalty fees is
determined by the choice of the author according to the hypothetical or current
royalty fees. A maximum of three times of the determined royalty fees also
constitutes copyright compensation. In compensation law, the principle
prevails that the amount of compensation ruled cannot exceed the damage
suffered by the victim. However, three times of the damage (deprived royalty
fees) can be claimed with copyright compensation. In this aspect, copyright
compensation is one of the exceptional regulations provided for in the law.

The copyright compensation account is made according to the
hypothetical or current royalty fees according to the choice of the author. The
author may choose to calculate the royalty fees, according to the hypothetical
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royalty fees. It is determined what amount of royalty fees the author has
previously requested from others for works that have been infringed or similar.
The author may request no more than three times of the hypothetical royalty
fees determined in this way as copyright compensation. The author may not
have previously entered a copyright contract, which will be considered as a
precedent. In such a case or upon the choice of the author, royalty fees are
calculated according to the current royalty fees. It is determined that works that
are qualitatively like the infringed work are priced out to the royalty fees for
what amount of royalty fees is in the market. When determining the current
royalty fees, the recognition of the author is also important for determining the
royalty fees.

In this study, the concepts of hypothetical and current royalty fees, which
are important for calculating copyright compensation, will be explained in
detail. Stable practices of the Supreme Court 11th Law Office in this regard will
also be explained and our theoretical criticisms of stable practices will be
explained.

Keywords: Copyright compensation, hypothetical royalty fees, current
royalty fees.
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