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TAKDIM

Kiymetli okuyucular,

I¢inde bulundugumuz ¢agda en kiymetli sermaye bilgidir. Bu sermaye,
bireylerin, ticaret sahnesindeki aktorlerin, toplumlarin ve hatta iilkelerin siyasi,
iktisadi ve entelektiiel alandaki giicliniin en temel bilesenidir. Beseri ve mali
kaynaklardan tam manasiyla istifade etmek bilgi sermayesinin gii¢lendirilmesi
ile miimkiin olabilir. Diger degerlerin aksine, bilgi sermayesi kullanmakla
tilkenmeyen, korundukga, tesvik edildik¢e ve kullanildik¢a giiclenen ve diger

alanlardaki verimliligi artiran bir degerdir.

Hukuki cepheden bakildiginda, bilginin ve onun irettigi fikir
triinlerinin korunmasi, fikri miilkiyet haklar1 hukukunun varlig: ve giicii ile
miimkiin olabilir. Ilmi ve kiiltiirel alanlardaki bilgi ve katma deger iiretimi ile
bunun siirekliliginin saglanmas1 ancak bilgi ve katma degerin hukuk kurallar
ile korunmasi ile miimkiindiir. Hukuk bu anlamda bilginin korunmasinda en

etkin sistemdir.

Bu baglamda 6ncelikle fikri miilkiyet bilincinin gii¢clendirilmesi ve buna
yonelik fikri miilkiyet politikalarinin olusturulup takip edilmesi gerekir.
Nihayetinde bu dogrultuda sekillenmis ve ¢agin gereklerine cevap verebilecek

nitelikte bir fikri milkiyet sisteminin kurulmus olmasi beklenir.

Bilgi sermayesinin korunmasinin bireysel bir mesele olmanin 6tesinde
milli bir mesele oldugunun da altinin gizilmesi gerekir. Ulkemizde bagta
savunma sanayii olmak tizere bir¢ok teknik, ilmi ve sanatsal alanda pek kiymetli
fikri iiriinlerin dogusuna sahitlik etmekteyiz. Bireysel ve tilkesel diizeyde fikri
potansiyelimizi ileriye tasiyacak ve layikiyla muhafaza edecek bir fikri miilkiyet
sisteminin tesisi ve tahkimi siiphesiz hem ulusal hem de uluslararas: diizeyde
mevcut hukukun etkin uygulanmasini gerekli kilmaktadir. Biitiin bu unsurlarin

ve siire¢lerin akademik ¢alismalarla takibi de bu anlamda biiyiik nem arz eder.

Bu amagla, AYBU Hukuk Fakiiltesi olarak Fikri Miilkiyet Hukuku

alaninda her biri alana 6nemli katkilar yapan alt1 uluslararasi sempozyum



diizenlemis bulunmaktayiz. Elinizdeki bu kitapta Tiirk Patent ve Marka
Kurumu ile birlikte diizenledigimiz V. Fikri Miilkiyet Hukuku Uluslararasi
Sempozyumu’nda sunulan teblig 6zetleri bulunmaktadir. Yazarlarin onay1 ve
hakem siireglerine tabi olarak yayinlanmakta olan tebliglerin tam metinleri i¢in
fakiiltemiz tarafindan yayinlanan dergilerinden birisi olan Ticaret ve Fikri
Miilkiyet Hukuku (TFM) Dergisi incelenebilir.

Bu vesileyle, Sempozyum’un diizenlenmesinde biiyiik emek ve fedakarlik
gosteren Universitemiz Rektorii Prof. Dr. Alicengiz Késeoglu'na, Fakiiltemizin
Fikri Milkiyet Hukuku ile Ticaret Hukuku kiirsiisit 6gretim elemanlarina,
TURKPATENT calisanlarina, Sempozyum’a oturum bagkani olarak katilan,
teblig sunarak katki saglayan tiim akademisyen ve hukuk uygulayicilarina

stikranlarimi sunarim.

Prof. Dr. Yiicel ACER
Ankara Yildirim Beyazit Universitesi

Hukuk Fakiiltesi Dekan V.



Saygideger Okuyucular,

30 Kasim 2023 tarihinde, Bagkani oldugum Tiirk Patent ve Marka
Kurumu (TURKPATENT) ve Ankara Yildirim Beyazit Universitesi (AYBU)
Hukuk Fakiiltesi is birligiyle gerceklestirilen “V. Fikri Miilkiyet Hukuku
Uluslararas1 Sempozyumu” fikri miilkiyet hukukunun dinamik yapisini ele
alarak, yargi kararlari, akademik goriisler ve uygulama tecriibelerinin
paylagilmast amaciyla diizenlenmigtir. TURKPATENT olarak bu 6nemli
etkinlige ev sahipligi yapmaktan memnuniyet duyduk.

Sinai miilkiyet haklarinin korunmast, iilkemizin ekonomik kalkinmasi ve
rekabet giiciinin artirilmasi agisindan biiytik bir 6neme sahiptir. Bu
dogrultuda, Tiirk Patent ve Marka Kurumu olarak, smnai milkiyet
ekosisteminin gelismesini ve genislemesini hizlandiracak adimlar atmayi
stirdiirtiyoruz. Sinai miilkiyet hukukunun gen¢ ve dinamik yapisi, bu alanda
gorev alan tiim paydaslarin siirekli olarak kendilerini yenilemelerini ve giincel
bilgilere hakim olmalarini zorunlu kilmaktadir. Bu gerekliligin bilinciyle, ulusal
veya uluslararasi seviyede diizenlenen bu tiir etkinliklerin, hukuk alaninda yeni
ufuklar acacagina ve sinai miilkiyet haklarinin korunmasina 6nemli katkilar

saglayacagina inanmaktayiz.

WIPO'nun son yayinladigr 2023 Diinya Fikri Miilkiyet Gostergeleri
Raporu'na gore iilkemiz, yerli patent bagvuru siralamasinda diinyada 12. sirada,
yerli marka bagvurusu smif sayisinda diinyada 4. ve yerli tasarim bagvuru
sayisina gore ise diinyada 2. sirada yer aliyor. Bu kapsamda, Milli Teknoloji
Hamlesi vizyonuyla, iilkemizin sinai miilkiyet haklar1 alaninda yakaladig
ivmeyi, katma degerli iirtine doniistiirerek {ilkemizin refahini artirmak icin

calismalarimiz siirdiirmekteyiz.

Gelisen ve biyiiyen Tirkiye'nin dretici giiciinin smnai milkiyete
gosterdikleri bu tevecciihiin neticesinde ortaya ¢ikan sinai miilkiyet haklarinin
layikiyla korunabilmesi igin hem yargi erkine hem de diger uygulayicilara is

diismektedir. Sempozyuma katki veren degerli hukuk¢ularimizin kaleminden



¢ikarak viicut bulan bu kiymetli eserin sinai miilkiyet ekosisteminin

paydaslarina yol gosterici olacagini umuyorum.

Bu vesileyle, sempozyumun diizenlenmesinde emegi gegen, katki sunan
tim paydaslara tesekkiirlerimi sunuyorum. Sempozyuma katilan herkese
siikranlarim1 iletir, bu eserin fikri miilkiyet hukukunun gelisimine ve

uygulanmasina 6nemli katkilar saglamasini temenni ederim.

Saygilarimla,

Prof. Dr. Zeki Durak
Bagkan

Tiirk Patent ve Marka Kurumu



Degerli okuyucular,

Milli teknoloji hamlesi vizyonuyla girdigimiz Tiirkiye Yiizyilinda V. Fikri
Miilkiyet Hukuku  Uluslararas1  Sempozyumunu  gergeklestirmenin
mutlulugunu yasiyoruz. Bugiin gelinen noktada sanayi devri sona ermis ve bilgi
¢agina gecilmistir. Boylece tiretimin en énemli unsuru bilgi haline gelmistir.
Bilginin korunmasi da tam manasiyla ancak Fikri Miilkiyet Hukuku ile
gerceklestirilebilir. Bu ¢ercevede, Fikri Miilkiyet Hukuku tarim, sanat, eczacilik,
sanayi ve savunma sanayisi gibi iiretimin oldugu her sektérde uygulama alanina
sahiptir. Bu genis uygulama alani, gii¢lii bir fikri miilkiyet sistemine sahip
tilkelerin hizla gelismesi ve zenginlesmesine neden olmaktadir. Zira fikri ve
sinai haklarla desteklenen sektorler giiniimiizde iilkelere milyar dolarlik gelir

getiren 6nemli endiistriler haline gelmistir.

Fikri ve sinai haklarin korunmasi teknolojik gelisme ve yeniligin tegvik
edilmesi i¢in de son derece 6nemlidir. Kanun ile 6ngoriilen koruma stireleri
boyunca hak sahibi, fikri veya sinai hak iizerinde tekel hakki ile 6diillendirilmis
olacaktir. Boylece fikri iirtintin iretilmesi 6zendirilerek, tilkelerin ekonomik,
sosyal ve kiiltiirel ilerlemesine katki saglanacaktir. Fikri haklarin olmasi
gerektigi gibi korunmamasinin ise fikri triinii tiretme motivasyonunun

diigmesine neden olacag1 agiktur.

Bu ¢ergevede, bugiin gelinen noktada, uluslararasi rekabette 6ne ¢ikmak
isteyen iilkelerin etkin bir fikri miilkiyet sistemi kurmalar1 bir zorunluluk arz
etmektedir. Etkin bir fikri miilkiyet sistemi i¢in yasal, idari, yargisal altyapiya
ek olarak toplum bilincinin bulunmasi gerekir. Burada Fikri Miilkiyet Hukuku
egitiminin Onemi ortaya c¢ikmaktadir. Etkin bir fikri miilkiyet sistemin
olusmasi, etkin bir Fikri Miilkiyet Hukuku egitiminin verilerek yasal, yargisal

ve idari alt yapinin giiglendirilmesi ile miimkiin olacaktir.

Tiirkiye’'de etkin bir fikri miilkiyet sistemi kurulmasi amaciyla, Ankara
Yildirim Beyazit Universitesi olarak biz de kuruldugumuz 2010 yilindan
itibaren tizerimize diisenleri yapmaya gayret ediyoruz. Bu sempozyum ile Fikri

Miilkiyet Hukuku alaninda toplamda alt1 uluslararas: sempozyum diizenlemis



bulunmaktayiz. Bunlar 2019 yilinda Kiiltiir ve Turizm Bakanhiginin katkilar ile
“Calisma iliskilerinde Fikri Miilkiyet Haklar1 Uluslararasi Sempozyumu” ile bu
yil TURKPATENT ile begincisini diizenledigimiz ve artik geleneksel hale gelen
“Fikri Miilkiyet Hukuku Uluslararasi Sempozyum” serisidir.

Incelediginiz bu kitapta, Ankara Yildirim Beyazit Universitesi Hukuk
Fakiiltesi ile Tiirk Patent ve Marka Kurumu is birligi ile diizenlenen V. Fikri
Miilkiyet Hukuku Uluslararasi Sempozyumu’'nda sunulan teblig o6zetleri yer
almaktadir. Tebliglerin tam metinleri ise yazarlarin istegine bagl olarak ve
hakem siireglerine dahil edilerek Ticaret ve Fikri Miilkiyet Hukuku (TFM)
Dergisinde yayimlanmaktadir. Bu ¢ercevede tam metinler i¢cin TFM’nin

incelenmesinde yarar bulunmaktadir.

Tim akademik organizasyonlar ve ¢aligmalar gibi bu kitabin
hazirlanmas: ile bu sempozyumun diizenlenmesi de ciddi bir emek ve
fedakarlik neticesinde gergeklestirilmistir. Bu vesileyle, sempozyumun
diizenleyen ve bu kitab1 hazirlayan bagta AYBU Hukuk Fakiiltesi Fikri Miilkiyet
Hukuku ve Ticaret Hukuku kiirsiisii 6gretim elemanlarina, bilim kurulunda yer
alan degerli hocalarimiza, sempozyuma gerek oturum bagkan: olarak gerekse
tebligleri ile katki saglayan tiim katilimcilara ¢ok tesekkiir ederim. Yeni
sempozyumlarda bulusmak dilegiyle...

Prof. Dr. Ali Cengiz KOSEOGLU
AYBU Rektorii
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MARKAYA TECAVUZ DAVASINDA TiICARET UNVANININ
MARKASAL KULLANIMININ ARANIP ARANMAYACAGI- YARGITAY
HUKUK GENEL KURULUNUN 08.02.2023 TARIHLi KARARI UZERINE

BiR INCELEME

Prof. Dr. Safak NARBAY"
Dr. Ogr. Uyesi Gizem Cosgun YILDIRIM™

OZET

6769 sayili Smai Milkiyet Kanunu (SMK) m. 29/1-a ve m. 7/3-e
hitkiimleri uyarinca, tescilli bir markanin aynisinin ya da benzerinin marka
sahibinin izni alinmadan ticaret unvani olarak kullanilmas: ve bu kullanimin
ticaret alaninda olmasi markaya tecaviiz teskil etmektedir. Bu kapsamda
Yargitay Hukuk Genel Kurulunun E. 2021/446, K. 2023/61 sayil1 ve 08.02.2023
tarihli kararinda, markaya tecaviiziin s6z konusu olabilmesi i¢in marka ile ayn1
isareti iceren ticaret unvaninin kullanilmasinin markasal kullanma sartina tabi
olmadig1 belirtilmistir. Kararda, SMKnin vyiiriirliige girmesiyle birlikte
markasal kullanim-unvansal kullanim ayrimindan ziyade benzer isaretin ticaret
alaninda kullaniminin arandigy, ticaret alaninda kullanim sartinin ise markasal
kullanimindan daha genis bir kapsami karsiladig1 sonucuna varilmistir. Halbuki
6102 say1li Tiirk Ticaret Kanunu (TTK) m. 18/1% gore, bir tacir, kanuna uygun
bir ticaret unvani se¢ip kullanmakla yiikiimlidiir. TTK m. 39 uyarinca her tacir,
ticari isletmesine iliskin islemleri, ticaret unvaniyla yapmak ve isletmesiyle ilgili
senetlerle diger belgeleri bu unvan altinda imzalamak zorundadir. Bu itibarla
bir tacirin ticaret unvaninm kullanma zorunlulugu ticaret alaninda dogacaktir.
Tacirin ticaret unvanini markasal kullanim arz etmeyecek sekilde ticaret
alaninda kullanilmasy, ticaret unvaninin islevine ve hukuka uygundur. Markasal

Sakarya Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi,
ORCID:0000-0002-3202-4395
Sakarya Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi,
ORCID:0000-0002-5745-0016
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kullanim arz etmeden benzer isaretin ticaret unvani olarak kullanilmasini
markaya tecaviiz olarak kabul etmek, markanin korunmasmin smirlarim
menfaatler dengesi ve korumadan beklenen amaca gore haksiz bir sekilde
genisletmektedir. Nitekim SMK kapsaminda markaya taninan korunmanin
devam edebilmesi i¢in dahi SMK m. 9 uyarinca tescilli markanin tescil edildigi
mal veya hizmet sinifinda kullanilmas: gerekmektedir. Her ne kadar hitkimde
markasal kullanim tabiri kullanilmasa da bdylesi bir kullanimin markasal
kullanim 6zelligini gostermesi beklenir. Bu itibarla amagsal yorum yapilmali ve
SMK m. 7/3-e diizenlemesindeki markaya tecaviiziin s6z konusu olabilmesi i¢in
aranan kullanimin ticaret alaninda olmasi sarti, markasal kullanim olarak
degerlendirilmelidir. Ayrica bu yorum hizmet markalarina tecaviiz iddiasi
agisindan da gegerli olmali, ancak hizmet markalar: ile ticaret unvaninin
karistirilma tehlikesi daha yiiksek oldugu i¢in bu tiir durumlarda ayrica ticaret
unvaninin  diirist  kullanihp  kullanilmadigr da degerlendirme konusu
yapilmalidir.

Anahtar Kelimeler: Marka, ticaret unvani, marka hakkina tecaviiz, ciddi
kullanim, hizmet markasu.
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WHETHER THE USAGE OF THE TRADE NAME AS A TRADEMARK IS
REQUIRED IN THE TRADEMARK INFRINGEMENT CASES- A
REVIEW ON THE DECISION OF THE GENERAL ASSEMBLY OF CIVIL
CHAMBERS OF THE COURT OF CASSATION DATED 08.02.2023

ABSTRACT

Pursuant to Art. 29/1-a and Art. 7/3-e of the Industrial Property Code
No. 6769 (IPC), the usage of the same or similar version of a registered
trademark as a trade name without the permission of the trademark owner and
such use in the field of trade constitutes trademark infringement. In this context,
in the decision of the General Assembly of Civil Chambers of the Court of
Cassation merit numbered 2021/446, decision numbered 2023/61 and dated
08.02.2023, it was stated that the usage of a trade name containing the same sign
as the trademark is not subject to the condition of usage as a trademark in order
for trademark infringement to be in question. In the decision, it is concluded
that with the entry into force of the IPC, the usage of a similar sign in the field
of trade is sought rather than the distinction between usage as a trademark and
usage as a trade name, and the condition of use in the field of trade meets a
wider scope than usage as a trademark. However, according to Article 18/1 of
the Turkish Commercial Code No. 6102 (TCC), a merchant is obliged to choose
and use a trade name in accordance with the law. Pursuant to Article 39 of the
TCC, every merchant is obliged to perform the transactions related to his
commercial enterprise under their trade name and to sign the certificates and
other documents related to his enterprise under this trade name. For this
reason, the obligation for a merchant to use a trade name will arise in the field
of trade. The usage of a trade name by a merchant in the field of trade in a way
that does not constitute usage as a trademark is in accordance with the function
of the trade name and the law. Accepting the usage of a similar sign as a trade
name without usage as a trademark as trademark infringement unfairly expands
the limits of the protection of the trademark according to the balance of interests
and the purpose expected from the protection. As a matter of fact, even in order
for the protection granted to the trademark under the IPC to continue, the
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registered trademark must be used in the class of goods or services for which it
is registered pursuant to Article 9 of the IPC. Although the term usage as a
trademark is not used in the provision, such use is expected to show the
characteristics of usage as a trademark. For this reason, a purposive
interpretation should be made and the requirement that the usage must be in
the field of trade which is sought for the acceptance of trademark infringement
in Article 7/3-e of the IPC should be in the field of trade should be considered
as usage as a trademark. In addition, this interpretation should also apply to the
claims of service mark infringement, but since the danger of confusion between
service marks and trade names is higher, in such cases, it should also be
evaluated whether the trade name is used fairly.

Keywords: Trademark, trade name, trademark infringement, genuine
use, service marks.
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YARGITAY KARARLARI ISIGINDA MARKANIN KORUNMASINDA
MUKTESEP HAKLARIN ETKiSi

Dog. Dr. Akin UNAL'
OZET

Calismamizin  konusu, miiktesep hakkin markanin korunmasinda
Yargitay kararlarina gore nasil sekillendigi, Yargitayin hangi kriterleri esas
aldiginin incelenmesidir. Miiktesep hak, Kanunlarda tanimlanmamis olup,
igtihatlarla gelismis olan bir kavramdir. Hukuk giivenliginin saglanabilmesi i¢in
kanunlar yirirlige girdiginde, yirirlige girdigi tarihten onceki olaylara
uygulanmamasi gerekir. Zira kazanilmis haklara saygi gosterilmesi esastir.
Marka Hukukunda miiktesep hak kavrami tanimlanan bir kavram degildir. Yine
burada da igtihatlarla gelismistir. Daha Once tescil ettirilmis ve kullanilan
markalarin varlig1 durumunda bu marka sahiplerinden biri, markasini kismen
degistirerek tescil ettirmek istediginde, diger marka sahibi bu yeni markaya
itiraz edebilir. Zira yeni markanin tescilli bir markaya benzeme ve onunla
karistirilma ihtimali dogmaktadir. Bu itirazin temel dayanagi, daha 6nce tescil
edilen ve kullanilan markaya iliskin olarak miiktesep hak elde edilmis oldugu
iddiasidir. Iste hangi hallerde itirazin hakli bir itiraz olup olmayacagi hususu,
uygulamada Yargitayn esas aldigi kriterlere gore ¢oziimlenmeye
calisilmaktadir.

Miiktesep hak kavraminin arkasindaki en oOnemli kavram ise seri
markadir. Zira marka hukukunda miiktesep hak asil olarak seri markalar
durumunda ortaya ¢ikmaktir. Bunun yaninda bir markanin, sessiz kalma (SMK
m. 25/1,6) ve markanin kullanilmasi muvafakat etme (SMK m. 5/III)deki
kanuni diizenlemeler sonucu ortaya ¢ikan durumlar da miiktesep hak olarak
goriilebilir. Miiktesep hak yaklasimi ile Marka Hukukundaki temel ilkelerden
“Gergek Hak Sahipligi ve Teklik Ilkesi’ne bir istisna getirildigi goriilmektedir.

Ankara Yildirim Beyazit Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali, ORCID:0000-
0002-1019-1096.
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Zira miiktesep hak kabulii ile ayni sayilan bir markanin birden fazla isletme
tarafindan kullanilmasi ve korunmasi durumu ortaya ¢ikmaktadir. Bahsedilen
bu esaslar cercevesinde calismamizin konusunu miiktesep hak ve bu hak
nedeniyle markanin korunmasinda ortaya g¢ikan, sessiz kalma, markanin
kullanilmasina muvafakat etme hususlarinin igtihatlar kapsaminda korunmasi
ve korunmaya esas alinan kriterlerin degerlendirilmesi olusturmaktadir.

Anahtar Kelimeler: Miiktesep Hak, Seri Marka, Sessiz Kalma, Markanin
Korunmasi, Teklik Ilkesi.
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THE EFFECT OF ACQUIRED RIGHTS IN THE PROTECTION OF
TRADEMARKS IN LIGHT OF SUPREME COURT DECISIONS

ABSTRACT

The subject of our study is how the concept of acquired rights in the
protection of trademarks has been shaped according to the decisions of the
Supreme Court, and which criteria are taken as a basis by the Supreme Court.
Acquired rights are not defined in the laws but are a concept that has developed
through jurisprudence. To ensure legal security, laws should not be applied to
cases that occurred before the date they came into force, as it is fundamental to
respect acquired rights. In trademark law, the concept of acquired rights is also
not defined and has similarly developed through jurisprudence. In cases where
previously registered and used trademarks exist, if one of the trademark owners
wants to register a partially modified version of their trademark, the other
trademark owner may object to this new trademark. This is because the new
trademark may resemble and be confused with the registered trademark. The
main basis of this objection is the claim that they have acquired rights related to
the previously registered and used trademark. The issue of whether the
objection is justified is resolved in practice according to the criteria adopted by
the Supreme Court.

The most important concept within the scope of acquired rights is the
concept of series trademarks. This is because acquired rights primarily arise in
the case of series trademarks in trademark law. Additionally, situations arising
from legal regulations on silent acquiescence (Art. 25/1,6 of the Industrial
Property Code) and consent to the use of a trademark (Art. 5/III of the
Industrial Property Code) can also be seen as acquired rights. The approach of
acquired rights introduces an exception to the fundamental principles in
Trademark Law, namely the "Principle of Actual Ownership and Uniqueness".
This is because the acceptance of acquired rights results in the situation where a
mark considered the same is used and protected by more than one business.
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Within the framework of these principles, the subject of our study is the
examination of acquired rights and the protection of silent acquiescence and
consent to the use of a trademark due to these rights within the context of
jurisprudence, as well as the evaluation of the criteria taken as a basis for such
protection.

Keywords: Acquired Rights, Series Trademarks, Silent Acquiescence,
Protection of Trademark, Principle of Uniqueness.
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YARGITAY KARARLARI ISIGINDA MARKA HUKUKUNDA SESSiZ
KALMA NEDENIYLE HAK KAYBI

Dog. Dr. Cahit SULUK"
OZET

Marka olarak tescil ettirilen bir isaret, ilgili mal ve hizmetler yoniinden
marka sahibinin inhisarina geger (SMK 7/2). Tescilden dogan haklarina
dayanarak marka sahibi, markasinin kullanilmasina izin verebilir veya
kullanimi yasaklayabilir.

Tescilli markanin koruma siiresi bagvuru tarihinden itibaren on yildir. Bu
stire, onar yillik donemler hélinde ve periyod sinir1 olmaksizin yenilenir (SMK
23/1). Marka uzunca bir siire korundugu i¢in markadan dogan haklarin ne
kadar siireyle ileri siiriilebilecegi uygulamada hukuki sorunlara yol agmaktadir.
Konu gerek yabanci hukuklarda gerekse de hukukumuzda 6greti ve igtihad
mesgul etmistir.

Markaya tecaviiz eylemlerine veya benzer marka tescillerine kars: hak
sahibi, uzunca bir siire ses ¢ikarmazsa hak kaybina ugrar. Hikiimsiizlik
davalar1 bakimimdan SMKda bu siire bes y1l olarak 6ngoriilmiis, kotii niyetin
varligi halinde siire sinirlamasinin olmadigi benimsenmistir (m. 25/6).
Dayanagini TMK 2de hakkin kotiiye kullanimi yasaginda bulan bu ilkeye
yonelik marka tecaviiz davalari bakimindan bir siire ongériilmemis, konu
ictihada birakilmistir.

Yargitay, gerek hiikiimsiizliik gerekse tecaviiz davalarinda sessiz kalmay1
tespit ettiginde artik marka hakkinin ileri siiriilemeyecegini igtihat etmistir.
Hikiimsiizliik davalar1 bakimindan bu yaklasgim isabetli olmakla birlikte
tecaviiz davalar1 bakimindan uygulamada adil olmayan sonuglar
dogurmaktadir. Tebligde, 6n kullanim hakkiyla ilgili SMK’nin tasarimlara (m.

Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, Fikri Miilkiyet Hukuku Anabilim Dali,
ORCID: 0000-0002-8952-9247.
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60) ve patentlere (m. 87) iliskin hiikiimlerinden de esinlenilerek tecaviiz
davalarinda sessiz kalma ilkesinin kapsami ve smirina yonelik oneriler
getirilecektir.

Anahtar Kelimeler: Marka Hakki, Hakkin leri Siiriilmesi, Sessiz Kalma
Nedeniyle Hak Kaybi, Hak Kaybi Ilkesinin Sinir1.
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LOSS OF RIGHT DUE TO REMAINING SILENT IN TRADEMARK LAW

IN THE LIGHT OF THE DECISIONS OF THE TURKISH SUPREME
COURT

ABSTRACT

A sign registered as a trademark becomes the exclusive property of the
trademark owner for the relevant goods and services (Article 7/2 of No. 6769 on
Industrial Property Act (IPA). Based on the rights arising from the registration,

the trademark owner may allow or prohibit the use of the trademark.

The registration of a trademark grants a protection term of ten years as of
the date of application. This term can be extended by periods of ten year without
limit (Article 23/1 of the IPA). Since the trademark is protected for a long time,
the term for exercising the rights arising from the trademark causes legal
problems in practice. The issue has been discussed in doctrine and case-law

both in foreign law and in the Turkish law.

If the right owner remains silent against trademark infringements or
against the registration of similar trademarks for a long time, they lose their
rights. In terms of nullity cases, this term is provided for as five years in the IPA,
and no time limit is established for bad faith (Article 25/6 of the IPA). Moreover,
no time period is set for trademark infringement cases regarding this principle,
based on the prohibition of abuse of rights established in Article 2 of the Turkish
Civil Code (TCC), and the issue is left to be decided in case-law.

In the case law of the Supreme Court, it has been ruled that if the the right
owner remains silent in both nullity and infringement cases, the right owner
cannot exercise trademark rights anymore. Although this approach is valid in
terms of nullity cases, it leads to unfair circumstances in practice in
infringement cases. By taking into account the provisions of the IPA regarding

the right of prior use regarding designs (Article 60) and patents (Article 87), this
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paper proposes suggestions regarding the scope and limit of the principle of

remaining silent in infringement cases.

Keywords: Trademark Right, Exercise of Right, Loss of Right due to
Remaining Silent, Limit of the Principle of Loss of Right.
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ILAC MARKALARINDA KARISTIRILMA IHTIMALI (YARGITAY
HUKUK GENEL KURULUNUN 30.09.2021 TARTHLI VE 2017/11-413 E.
2021/1127 K. SAYILI KARARI ISIGINDA)

Prof. Dr. Hayri BOZGEYIK'
Dr. Sefa ER™

OZET

[lag markalar1 arasinda karigtirilma ihtimali degerlendirilirken diger
markalardaki karsilastirmalar icin kullanilan temel kriterler g6z 6niine alinmal,
ayrica ilaglara has ozellikler de gozetilmelidir. Ila¢ markalarinda dikkate
alinmasi gereken 0Ozellikli hususlar iiriinlerin benzerligi ve ortalama tiiketici
kitlesinin  belirlenmesidir. ~ Markalar —arasinda  karigtirlma  ihtimali
degerlendirilirken ortalama tiiketici kitlesinin belirlenmesi son derece 6nemli
bir husustur. Ortalama tiiketici, markalarin ilgili mal ve hizmetine gore
belirlenmektedir. Bu itibarla ortalama tiiketici ilgili mal ve hizmete gére uzman
kisilerden olugsabilecegi gibi genel tiiketicilerden de olusabilir. Ortalama
titketicilerin uzman veya genel tiiketici olmasi {riine gore degisiklik
gostermektedir.

Ortalama tiiketici kitlesinin genel tiiketici olmasi bunlarin dikkat
seviyesinin diigiik oldugu anlamina gelmemelidir. Ornegin ilaglarin s6z konusu
oldugu durumda ilag ister regeteli isterse regetesiz satilsin uzman olmayan
ortalama tiiketicilerin de dikkat seviyesinin yiiksek oldugu kabul edilmelidir.
Zira regeteli satilan ilaglarda ortalama tiiketici, alaninda uzman olan doktor,
hemsire ve eczacilardir; ancak nihai tiiketici olan hastalarin da regeteli ilaclarda
dikkat seviyelerinin yiiksek oldugu bir gercektir. Ote yandan ilag recetesiz satilsa
dahi kisinin kendi veya yakinlarinin saglig1 s6z konusu oldugu i¢in ilacin nihai

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
Ankara, Tirkiye, hbozgeyik@aybu.edu.tr, ORCID 0000-0002-9974-7459.
Yargitay Hukuk Genel Kurulu Tetkik Hakimi
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titketicisi olarak dikkat seviyesi diger tiiriinlere nazaran olduke¢a yiiksek
olacaktir.

ABAD kararlarinda da nihai tiiketici olan hastalarin dikkat seviyesinin,
ilacin regeteli olarak satilip satilmamasina ve hastaligin ciddiyetine goére orta
seviyeden yiiksek seviyeye dogru ilerledigi kabul edilmektedir. Bagka bir deyisle
ABAD kararlarinda ilac recetesiz satilsa dahi nihai tiiketicilerin dikkat
seviyelerinin yiiksek olacagi ve ila¢ markalar1 arasinda karistirilma ihtimalinin
de disiik olacag: belirtilmektedir. Yargitay kararlarinda ise regeteli satilan
ilaglarda ortalama tiiketicilerin uzman olan doktor ve eczacilar oldugu icin
dikkat seviyelerinin ¢ok yiiksek olacag: belirtilmekte ancak regetesiz satilan
ilaglarda ortalama tiiketicilerin dikkat seviyesinin ortalama diizeyde oldugu
kabul edilmektedir. Dolayisiyla ABAD kararlarinda regetesiz satilan ilaglarda
ortalama tiiketici olan hastalarin dikkat seviyelerinin yiiksek oldugu kabul
edilirken; Yargitay kararlarinda regetesiz satilan ilaglarda ortalama tiiketici olan
hastalarin dikkat seviyelerinin diger iiriinlerde oldugu gibi ortalama diizeyde
olacag1 kabul edilmektedir.

Ote yandan Yargitay Hukuk Genel Kurulunun 30.09.2021 tarihli ve
2017/11-413 E. 2021/1127 K. sayili kararinda Yargitay'in bugiine kadar olan
uygulamasindan farkli olarak regetesiz ilaglarda da ortalama tiiketici olan
hastalarin dikkat seviyelerinin yiiksek olarak kabul edilmesi gerektigi
belirtilmis; ZINCO ile ZINCOBEST ibareli ila¢ markalarinin recetesiz ilaclarda
dahi karigtirilma ihtimalinin bulunmadigina karar verilmistir. Yargitay Hukuk
Genel Kurulunun bu karar1 ABAD kararlariyla paralellik gostermekte olup Tiirk
Hukuku agisindan 6nemli bir gelisme olarak kabul edilmelidir.

Anahtar Kelimeler: ila¢ markalari, karistirilma ihtimali, regeteli ve
recetesiz ilaglar, ortalama tiiketici kitlesi.
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WKiz,

LIKELIHOOD OF CONFUSION IN THE FIELD OF DRUG BRANDS

(JUDGEMENT OF THE GENERAL ASSEMBLY OF CIVIL CHAMBERS
OF THE TURKISH SUPREME COURT No: 2017/11-413, 2021/1127,
30.09.2021)

ABSTRACT

When evaluating the likelihood of confusion between drug brands, drug-
specific characteristics should also be taken into account. Specific issues that
need to be taken into account in drug brands are the similarity of the products
and the determination of the average consumer audience. Determining the
average consumer audience is an extremely important issue when evaluating the
possibility of confusion between brands. The average consumer is determined
by the relevant goods and services of the brands. Therefore, the average
consumer audience may consist of experts or general consumers depending on
the relevant goods and services.

The fact that the average consumer audience is a general consumer does
not mean that their attention level is low. For example, if drugs are sold with or
without a prescription, the attention level of average non-expert consumers is
also high. Because the average consumer of prescription drugs is doctors, nurses
and pharmacists who are experts in their fields; However, it is a fact that patients,
who are the final consumers, also have high levels of attention to prescription
drugs.

According CJEU decisions, the attention level of patients, who are the
final consumers, progresses to a high level depending on whether the drug is
prescribed or not and the severity of the disease. In the CJEU decisions, it is
stated that even if the drug is sold without a prescription, the attention level of
final consumers will be high and the likelihood of confusion between drug
brands will be low. In the Turkish Supreme Court decisions, it is stated that since
the average consumers of prescription drugs are doctors and pharmacists, their
level of attention will be very high. However it is accepted that the attention level
of the average consumer for non-prescription drugs is at an average level.
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Therefore, while the CJEU decisions accept that patients' attention levels are
high for non-prescription drugs; In the Turkish Supreme Court decisions, it is
accepted that the attention level of patients for non-prescription drugs will be at
an average level.

Judgement of the General Assembly of Civil Chambers of the Turkish
Supreme Court No: 2017/11-413, 2021/1127, 30.09.2021 unlike the previous
practice of the Turkish Supreme Court it was accepted that the attention levels
of patients who are average consumers for non-prescription drugs are high. It
has been decided that there is no likelihood of confusion the drug brands
marked ZINCO and ZINCOBEST, even in non-prescription drugs. This
decision of the Judgement of the General Assembly of Civil Chambers of the
Turkish Supreme Court is parallel to the decisions of the CJEU and should be
considered an important development in terms of Turkish Law.

Keywords: Drug brands, likelihood of confusion, prescription and non-
prescription drugs, average consumer audience.
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TESCILLI MARKAYI VEYA BENZERINI TASIYAN URUNLERIN
TRANSIT GECISINDE UYGULANACAK YAPTIRIMLARA ILISKIN
TURK HUKUKUNDA VE KARSILASTIRMALI HUKUKTA MEYDANA
GELEN GELISMELER

Prof. Dr. iur. Hayrettin CAGLAR’
OZET

Tescilli bir markay1 veya benzerini tasiyan iriinlerin transit olarak bir
tilkeden gegisi halinde transit iilkesinde bu triinlere yonelik bir yaptirimin séz
konusu olup olmayacagi konusunda son yillarda AB hukukunda, Alman
hukukunda ve Isvi¢re hukukunda yeni yaklagimlar ve buna bagli olarak da yeni
diizenlemeler s6z konusu olmustur. Tiirk hukukunda ise Sinai Miilkiyet Kanunu
ile yabanci iilkelerde iiretilmis iirtinlerin transit islemlerine konu edilmesi
halinde hem markanin kullanilmis sayilmasi ile ilgili olarak hem de tecaviiz ve
sug olusturan eylemlerle ilgili olarak 556 sayili KHK rejiminden vazgecilmistir.
Yeni Kanunda transit islemlerine dogrudan bir sonu¢ baglanmamigtir. Buna
bagli olarak yabanc iilkelerde iiretilmis tirtinlerin iilkemizden transit gecisi
sirasinda  taklit markall olduklar1 iddiasina baglh olarak tecaviiziin
durdurulmasi, ihtiyati tedbir ve giimriiklerde el koyma talebi ile ilgili sorunlar
ortaya ¢ikabilmektedir. Konuya iligkin olarak Yargitay 11. Hukuk Dairesi 2022
yilinda verdigi bir kararda transit islemlerine yonelik fiilin markaya tecaviiz
teskil etmedigi gerekgesine dayali olarak verilen istinaf dairesi kararini
onamigtir. Karara bir {iye ise muhalefet serhi diigmiistiir. Muhalefet serhinde,
SMK m. 30 hitkmiinde yer alan “..ticari amagla satin alan, bulunduran,

»

nakleden veya depolayan kisiler..” ifadesinden hareketle nakletme fiilinin
tecaviiz kapsaminda degerlendirilmesi ve buna bagh yaptirimlara ve el koyma
islemine konu edilmesi gerektigine isaret edilmistir. Caliymamizda hem Tiirk

hukukunda hem de karsilastirmali hukukta konuyla ilgili gelismeleri ele alip

Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
Ogretim Uyesi, hayrettin.caglar@hbv.edu.tr, ORCID: 0000-0001-5203-5684.
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tartismalar1 ortaya koymaya ve sorunun ¢oziimii icin yapilmas: gerekenleri
anlatmaya calisacagiz.

Anahtar Kelimeler: Tescilli marka, transit gegis, yaptirim, ihtiyati tedbir,
el koyma.
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DEVELOPMENTS IN TURKISH LAW AND COMPARATIVE LAW
REGARDING THE SANCTIONS TO BE IMPOSED IN THE TRANSIT OF
GOODS BEARING A REGISTERED TRADEMARK OR A SIMILAR
TRADEMARK

ABSTRACT

In recent years, there have been new approaches and accordingly new
regulations in EU, German, and Swiss law regarding whether there will be a
sanction in the transit country in case of transit of products bearing a registered
trademark or a similar trademark. In Turkish law, with the Industrial Property
Law, the regime of the Decree Law No. 556 was abandoned concerning both the
deemed use of the trademark and the infringement and criminal acts if products
manufactured in foreign countries are subject to transit transactions. The new
Law does not have a direct consequence for transit transactions. Accordingly,
during the transit of products manufactured in foreign countries through our
country, problems may arise regarding the request for cessation of infringement,
interim injunction, and seizure at customs due to the claim of counterfeit
trademarks. In a decision rendered in 2022, the 11th Civil Chamber of the Court
of Cassation upheld the decision of the appellate chamber based on the grounds
that the act of transit does not constitute trademark infringement. One member
wrote a dissenting opinion to the decision. In the dissenting opinion, it was
pointed out that the act of transit should be considered within the scope of
infringement and should be subject to sanctions and confiscation based on the
expression "...persons who purchase, possess, transport or store for commercial

"

purposes..." in Article 30 of the Industrial Property Law. In our study, we will
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try to discuss the developments on the subject both in Turkish law and in
comparative law, to reveal the discussions and to explain what needs to be done

to solve the problem.

Keywords: Registered trademark, transit, sanction, injunction, seizure.
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MARKANIN KOTUNIYETLIi TESCIiLi SEBEBIYLE VERILEN
HUKUMSUZLUK KARARININ SONUCUNDA KUMULATIF KORUMA
VE SONUCLARINA ILISKIN 01.02.2023 TARTHLI YARGITAY HUKUK

GENEL KURUL KARARI

Dog¢. Dr. Hamdi PINAR, LL.M."
OZET

Yargitay'n 11. Hukuk Dairesinin yerlesik ictihatlarina gore, tescilli bir
markanin hiikiimsiizliik karar1 kesinlesinceye kadar kullanmas: yasal bir haktir.
Hikiimsiizliik karar1 kesinlesene kadar kotiiniyetli tescil edilmis olsa bile bu
markanin kullanilmasi da bir hék ihlali olarak goriilememekte ve bu durum ayni
zamanda haksiz rekabet tegkil etmemektedir.

Yargitay Hukuk Genel Kurulu, 01.02.2023 tarihli kararinda bu konular1
ele almis ve ilk derece mahkemesinin direnme karar1 hakli bularak 11. Dairenin
yerlesik kararlarinin aksine farkli bir karar vermistir. Bu karar, fikri miilkiyet
hukukunda 6zellikle marka hukuku alaninda bazi tartigmali konular1 tekrar
glindeme getirmistir. Bunlarin basinda, hiikiimsiizliik kararina konu tescilli bir
markanin bu karar sonucuna kadar gegen siiredeki durumudur. Ikinci husus;
hiikiimsiizliik kararinin ge¢mise etkili olmasi sebebiyle tescilden itibaren gecen
stirede marka ve haksiz rekabet hukuku a¢isindan daha 6nce tescil edilmis diger
marka sahibinin kiimiilatif korumadan yararlanmasinin mimkiin olup
olamayacagidir. Zira HGK’ya gore hiikiimsiizliik kararinin 6zellikle kotii niyetli
bir tescile dayanmasi halinde verilen marka hakkina tecaviiz ve haksiz rekabet
sebebiyle tazminat talebi mimkiindiir. Bu kararin gerek¢esinde HGK,
“markanin kotiiniyetli tescil edildigi durumlarda, saglanan marka korumasindan
faydalanilarak verilen zararlarda, markann tescilli olmasi hukuka uygunluk
nedeni olarak kabul edilemez” oldugunu vurgulamistir. Kétiiniyetli marka tescili
sebebiyle verilen hiikiimsiizliik karar1 gegmise etkili olup sahibinin kotiiniyetli

Ankara Universitesi Hukuk Fakiiltesi, Ticaret Hukuku ABD, hpinar@bilkent.edu.tr, ORCID:
0000-0002-3864-3736
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davranisindan kaynaklanan zararin tazmin edilmesi talebi de ge¢mise etkili
olma kuralinin istisnalari kapsamina girmedigi kararda belirtilmistir. Bu
yizden HGK, davali marka kullaniminin marka hakkina tecaviiz ve haksiz
rekabet tegkil ettigi sonucuna ulagmustir.

Bu ¢alisma kapsaminda mehaz Avrupa Birligi diizenlemeleri, Avrupa
Birligi Adalet Divani kararlari ile ve Alman marka hukuku dikkate alinarak Tiirk
hukuku ve uygulamasinda marka tescilinde kotiiniyet kavrami tartisilacaktir.
Zira bu kavramin izaha kavusturulmasi, konunun uygulamada anlasilmasinda
ilk adimdir. Diger tartigilmasi gereken husus ise hiikiimsiizlik kararinin
sonuglaridir. Zira onceki yargi kararlarina nazaran HGK’nin bu karariyla
hitkiimsiizliik karar1 sonrasinda marka hakkina tecaviiz ve haksiz rekabet
sebebiyle tazminat taleplerinin miimkiin oldugu sonucu ortaya ¢ikmaktadir.
Boyle bir ifade ise tescilli markalarda iltibas s6z konusu oldugunda kiimiilatif
korumanin ve dolayisiyla ayni anda hem marka hem haksiz rekabet hukuku
alanindaki taleplerin de ileri siiriilebilecegini akla getirmektedir. Netice
itibariyla kararda vurgulanan hususlarin ve varilan sonuglarin elestirel bir bakis
acistyla dogru analiz edilmesinin gerekli ve bundan sonraki uygulamaya da yol
gosterici olacag kanaatindeyiz.

Anahtar Kelimeler: Koétiiniyetli tescil, marka hitkiimsiizltigii, kiimiilatif
koruma, haksiz rekabet.
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AWARD FOR MALICIOUS REGISTRATION OF A TRADEMARK
DECISION OF THE ASSEMBLY OF CIVIL CHAMBER OF THE COURT
OF CASSATION DATED 01.02.2023 ON THE CUMULATIVE
PROTECTION AND CONSEQUENCES OF THE INVALIDITY
DECISION

ABSTRACT

According to the well-established case law of the 11th Civil Chamber of
the Court of Cassation, it is a legal right to use a registered trademark until the
invalidation decision becomes final. Until the invalidation decision is finalized,
the use of this trademark, even if it is registered in malicious intent, cannot be
seen as a violation of the right, and this situation does not constitute unfair
competition at the same time.

The Assembly of Civil Chamber of the Court of Cassation, in its decision
dated February 1, 2023, addressed these issues and, contrary to the established
decisions of the 11th Chamber, rendered a different decision by justifying the
decision of the court of first instance to resist. This decision has raised some
controversial issues in intellectual property law, especially in the field of
trademark law. The first issue is the status of a registered trademark that is
subject to an invalidation decision during the period until the judgment. The
second issue is whether it is possible for the other trademark owner to benefit
from the cumulative protection in terms of trademark and unfair competition
law during the period that has elapsed since the registration due to the
retroactive effect of the invalidation decision. According to the Assembly of the
Civil Chamber, if the invalidation decision is based on a malicious registration,
it is possible to claim compensation for infringement of the trademark right and
unfair competition. In the reasoning of this decision, the Assembly of Civil
Chamber emphasized that “in cases where the trademark is registered with
malicious intent, the fact that the trademark is registered cannot be accepted as a
reason for compliance with the law in damages caused by taking advantage of the
trademark protection provided”. The invalidation decision rendered due to the
malicious trademark registration is retroactive, and the request for
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compensation for the damage caused by the owner's malicious behavior is not
within the scope of the exceptions to the retroactivity rule. The Assembly of the
Civil Chamber, therefore, concluded that the use of the disputed trademark
constitutes infringement of the trademark right and unfair competition.

Within the scope of this study, the concept of malicious intent in
trademark registration will be discussed in Turkish law and practice, taking into
consideration the European Union regulations and the decisions of the
European Union Court of Justice, as well as German trademark law.
Clarification of this concept is the first step in understanding the issue in
practice. The other issue to be discussed is the consequences of the invalidity
decision. Compared to the previous judicial decisions, with this decision of the
Assembly of Civil Chamber, it is possible to claim damages for infringement of
trademark rights and unfair competition after the invalidation decision. With
such a statement, it can come to mind that, in the case of trademark
infringements, cumulative protection and, therefore, claims under both
trademark and unfair competition law may be asserted at the same time. To
conclude, we are of the opinion that the critical analysis of the points
emphasized in the judgment is crucial, and the conclusions reached in the
judgment are going to be the future guide in practice.

Keywords: Malicious registration, trademark invalidation, cumulative
protection, unfair competition.
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YENIDEN PAKETLEME VE AMBALAJ UZERINDEKI
DEGISIKLIKLERIN MARKA HUKUKUNA ETKILERI

Dr. Ogr. Uyesi Eda GIRAY
OZET

Yiiksek Mahkeme Kararlar1 incelendiginde, paralel ithalat sirasinda
“orijinal Uriiniin yeniden paketlemesi” veya “ambalajda degisiklik
yapilmasi’nin markaya tecaviiz olusturup olusturmadigi noktasinda tam bir
istikrarin  saglanamadigr goriilmektedir. Zira konunun bir¢ok boyutu
bulunmaktadir.

Stiphesiz ilk akla gelen markali tiriintin ithalat sirasinda ambalajinin
degismesinin kanuni bir zorunluluktan kaynaklanmasidir. Ancak bu ihtimal
teblig konumuzun disindadir.

Uzerinde durulacak olan konu, yeniden paketleme ve ambalaj izerinde
degisiklik yapilmasina iligkin kanuni bir zorunluluk bulunmamasina ragmen,
ticaret sirasinda ambalajin degistirilmesi, 6zellikle barkod gibi iiriin takip
sistemlerine iliskin degisikliklerin gergeklestirilmesinin markaya tecaviiz
ve/veya haksiz rekabet dogurup dogurmayacagidir. Piyasada iiriin iizerindeki
takip sisteminin degistirilmesinin en biiyiik nedeni, distribiitor ve marka sahibi
arasindaki sozlesmelerle marka sahibi tarafindan distribiitore getirilen satis
yapilacak miisterilere dair yasaklar ve satis rakamlarina dair hiikiimleri bertaraf
etme disiincesidir. Hatta wuygulamada distribiitoriin, yapilan satisin
distribiitorlikk sozlesmesine aykirilik olusturdugunun tespit edilmemesi igin,
alicidan  barkod sistemini degistirerek kendisinin tedarik zincirinden
¢ikarilmasini talep edildigi gortilmektedir. Bu itibarla, {iriin tamamen orijinal
olmasina ve iirlin iizerinde yer alan markaya dokunulmamasina ragmen, eski
barkodun tahrip edilmesinin marka sahibi tarafindan engellenebilecek bir ihlal
eylemi olup olmadiginin incelenmesi gerekmektedir.

*  Marmara Universitesi Adalet MYO Ogretim Uyesi
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Bu cergevede yarg: kararlar1 kapsaminda tizerinde durulmas: gereken
6nemli bir konu da “titkenme ilkesi”dir. “Tiikenme ilkesi”, “orijinal @iriiniin
yeniden paketlenmesi” ve “ambalajin degistirilmesi” konusunda dikkatle ele
alinmasi gereken bir ilkedir. Zira iiriin orijinal olmasina ve iirlinde marka
kullaniliyor olmasina ragmen, iiriiniin ilk bakista orijinalligini bozmayacak bir
ambalaj degisikligi nedeniyle yeniden satisinin engellenmesinin miimkiin olup
olmadiginin marka hukuku bakimdan dogru tespit edilmesi gerekmektedir.
Ayrica konuya iliskin Adalet Divanin kararlar1 incelendiginde Tirk Yarg
Kararlarinda goriilmedigi sekilde, konunun rekabet hukuku boyutunun da
incelendigi goriilmektedir. Zira tiikenme ilkesinin amaglarindan birisi de
titketicinin tiriine ulagsmasi, tekellesmenin dnlenmesi dolayisiyla da rekabetin
saglanmasidir. Endise, marka sahibinin marka hakkini iiriin ambalajina ve
triiniin piyasaya sunus sartlarina kadar genisletilmesinin rekabet hukuku
kapsaminda ihlal olusturup olusturmadigidir. Dolayisiyla konu Adalet Divani
kararlari cercevesinde rekabet hukuku boyutu ile de incelenecektir.

Anahtar Kelimeler: Yeniden paketleme, ambalaj degisikligi, titkenme
ilkesi, markaya tecaviiz, haksiz rekabet.
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IMPACT OF REPACKING AND CHANGES ON PACKAGING TO
TRADEMARK LAW

ABSTRACT

As the Supreme Court decisions have been analyzed, it is observed that
full consistency is yet to be achieved on the question whether repackaging or
packaging modifications of the genuine goods constitutes trademark
infringement during parallel importing. The topic carries a wide array of facets.

Undoubtedly, the first of these is the case where the packaging
modification of the trademarked goods during the import process is required
by law. This eventuality will not be examined during this presentation.

The case on which it is needed to elaborate is the question whether -even
though no legal requirements to repackage or modify the packaging exist-
carrying out modifications on the packaging during the trade, especially
implementation of modifications relating to product tracking systems such as
barcodes, constitute trademark infringement and/or unfair competition. In the
market, prime rationale of modification of tracking system stems from the idea
of circumventing the sale prohibitions as regards to the customers and
provisions regarding sales volume imposed on the distributor by trademark
owners with distributor agreements. In practice, in order to render their
contractual breach indeterminable by the trademark owner, distributors
request modification of the barcode system and their exclusion from the supply
chain from buyer. Thus, it is needed to ascertain whether -even though the
product is completely genuine and the trademark on the product is left
untouched- damaging the old barcode constitutes an act of infringement that
may be prevented by the trademark owner.

Within this scope, another important issue that requires consideration
in the context of jurisprudence, is the “principle of exhaustion”. The “principle
of exhaustion” shall be carefully taken into consideration in the case of
“repackaging of the original products” and “modification of packaging”. In case
the product is original and bears the trademark; possibility of prohibiting resale

29 |



TURK V. Fikri Mulkiyet Hukuku
[PATENT] Uluslararasi Sempozyumu

HUKUK FAKULTESI

of the product on the grounds of a packaging modification -that would not
adulterate the prima facie genuineness of the product- have to be correctly
determined under trademark law. Moreover, in a way that is unheard of in
Turkish jurisprudence, as the decisions of the Court of Justice relating to the
issue are treated; it can be observed that the issue also has a competition law
aspect. Hence, one of the objectives of the “principle of exhaustion” is ensuring
consumer access to the product, preventing monopolisation; and ensuring
competition in turn. The concern focuses on whether the expansion of the
trademark owner’s trademark right to product packaging and to conditions of
presenting the product to market, constitutes a violation under competition
law. Accordingly, the topic is to be treated with its competition law aspect
within the scope of the decisions of Court of Justice.

Keywords: Repacking, changes on packaging, principle of exhaustion,
trademark infringement, unfair competition.
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MARKANIN KOTULENMESI VE MARKANIN KOTU KULLANILMASI
KAVRAMLARI

Dr. Adem ASLAN"

OZET

Terminolojik agidan birbirine olduk¢a benzer olan “Markanin (Sinai
Miilkiyet Hakkinin) Kotiilenmesi” kavrami ile “Markanin (Sinai Miilkiyet
Hakkinin) Kotii Kullanilmas: kavramlar1 esasen birbirlerinden farkli
kavramlardir. Hatta bunlardan her biri bir haksiz fiil olmasina ragmen, bu
fiillere kars1 dava agilmasi halinde uygulanacak yasal careler ve elde edilecek
sonuglar da farklidir.

Markanin koétilenmesi kavrami, markanin kiicimsenmesi, kiigitk
diisiiriilmesi ve hatta hakaret gibi markanin imajin1 bozan, kredibilitesini
diisiiren eylemlerdir. Bu gibi hallerde fail, markay: bir mal veya hizmetin
tanitim araci olarak kullanmamaktadir.

Markanin kotii kullanilmas: ise marka, bir mal veya hizmetin tanitim
araci olarak kullanilmaktadir. Ancak markanin kullanim sekli, o markanin
sahip oldugu olumlu imaj1 sarsacak ve kiigiik diisiirecek niteliktedir.

Markanin kotiilenmesi halinde uygulanacak ¢are ve yontem oncelikle,
6102 sayili TTK'nin 55/1-a-1 maddesinde aranmalidir. Baz1 durumlarda 55/1-
a-5 hitkmiiniin uygulanmasi da s6z konusu olabilir.

Markanin kot kullanilmas: halinde ise 6769 sayili SMK'nin 150/2
hitkmiiniin uygulanmasi s6z konusu olacaktir.

Istisnai baz1 durumlarda her iki kanun hitkmiiniin birlikte uygulanmasi
da s6z konusu olabilir.

Birbirinden farkli bu kavramlarin uygulama alani ve gare yontemleri
yargl ictihatlariyla ortaya ¢ikacaktir.

Anahtar kelimeler: Markanin kotillenmesi, markanin koti kullanilmasi,
haksiz rekabet, marka imaji, marka hakkina tecaviiz.

Yargitay 3. HD Uyesi
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NOTIONS OF DEFAMATION AND MISREPRESENTATION OF
TRADEMARK

ABSTRACT

The concepts of "Defamation of Trademark (Industrial Property Rights)"
and "Misrepresentation of Trademark (Industrial Property Rights)", which are
terminologically close, are, in essence, distinct concepts. In fact, despite each
one of these acts amounts to a tort, the legal remedies to be relied on in case of
a lawsuit against these acts as well as the outcomes thereof shall differ.

The notion of defamation of trademark entails the actions that harm the
brand's image and undermine its credibility, such as belittling, disparaging and
even insulting the brand. In such cases, the wrongdoer does not use the
trademark as a means of promoting a good or service.

As far as misrepresentation of trademark is concerned, on the other hand,
the mark is used with a view to promoting particular goods or services.
Nevertheless, the manner in which the mark is used is such as to jeopardize and
deteriorate the positive image surrounding the brand.

The legal remedy and method to be employed in the case of defemation
of trademark ought to be initially sought in Article 55/1-a-1 of the Turkish
Commercial Code No. 6102. Alternatively, in some cases, the application of the
provision 55/1-a-5 may also be possible.

The acts of misrepresentation of trademark calls for the application of
provision of Article 150/2 of Turkish Industrial Property Code (SMK) No. 6769.

In certain exceptional instances, concurrent application of both
provisions shall be relevant.

The scope of application and methods of legal remedy ascribable to these
two distinct concepts shall be manifested through judicial precedents.

Keywords: Trademark defamation, misrepresentation of trademark,
unfair competition, brand image, trademark infringement.
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YAZILIMIN PATENT KORUMASI iCIN BULUNMASI GEREKEN
SARTLARIN TURK, AVRUPA BiRLiGI VE AMERIKA BIRLESIK
DEVLETLERI YARGI KARARLARI CERCEVESINDE
KARSILASTIRMALI OLARAK DEGERLENDIRILMESI

Dr. Ogr. U. Fatma Betiil CAKIR CELEBI’
OZET

Bern Sozlesmesi cercevesinde yazilimlar kural olarak telif hakk:
kapsaminda eser olarak korunmaktadir. Ancak bu durum teknik karaktere
sahip yazilimlarin patent hakki ile korunmasina engel degildir. Diger bir
ifadeyle, yalnizca teknik karaktere sahip olan yazilimlar patentle korunur. Bu
nedenle, patent mevzuatlarinda bu nitelikte olmayan yazilimlarin bulusg
sayllmayacag1 diizenlenmistir. Bu gercevede, teblig ile ilk olarak Tiirk, Avrupa
Birligi (AB) ve Amerika Birlesik Devletleri (ABD) hukuklarinda yazilimlarin
hangi durumlarda patent hakkinin kapsaminda olacagi, ardindan da patent
korumasinin elde edilebilmesi i¢in bulunmasi gereken sartlar incelenecektir.

Sinai Miilkiyet Kanunu (SMK) m. 82/2de yazilimlarin bulus sayilmadig:
ifade edildikten sonra, patent bagvurusunun veya patentin yazilimlarla ilgili
olmast halinde, yazilimlarin sadece kendisinin patentlenebilirligin disinda
kalacagi belirtilmistir. Mehaz diizenleme olan Avrupa Patent Sozlesmesi
(European Patent Convention - EPC) m. 52/2 ile de yazilimlarin bulus
sayllmayacagi, EPC m. 52/3te SMK m. 82/2’ye paralel bir sekilde patent
basvurusunun yazilimlarin sadece kendisi (as such) ile ilgili oldugu durumlarda
patent hakkinin kapsami disinda kalacag: ifade edilmistir. ABDde ise Amerika
Birlesik Devletleri Kanunu'nun (Unites State Code) 35. Baslig1 Patent hakkiny,
bu baghgin 101. bolimi de patent almaya uygun olan konulan
diizenlemektedir. Fakat patent hukukuna iliskin daha ayrintili ve agiklayici
diizenlemeler Amerika Birlesik Devletleri Patent ve Marka Ofisi (United State
Patent and Trade Markt Office-UPSTO) tarafindan yayimlanan Patent inceleme
Prosediirii El Kitabinda (Manuel of  Patent  Examining

AYBU Hukuk Fakiiltesi Fikri Miilkiyet Anabilim Dali Ogretim Uyesi, ORCID 0000-0001-
5090-8373.
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Procedure) bulunmaktadir. Buna gore, “soyut fikir” niteliginde olan yazilimlar
patent korumasi kapsaminda degerlendirilemez.

Bu kapsamda, SMK m. 82/2 ¢ercevesinde yazilimlarin “sadece...kendisi,
EPC m. 52/2 uyarinca, “as such” nitelikteki ve ABD hukukuna gore de “soyut
fikir® Ozelligi gosteren yazilimlar patent korumasinin kapsami disinda
kalacaktir. O halde hangi yazilimlarin patent hakki ile korunabileceginin tespiti
icin “sadece ...kendisi”, “as such”, “soyut fikir” ifadeleri ile neyin kastedildiginin
belirlenmesi gerekir. Tiirk ve mehaz AB hukukunda gecen “sadece ...kendisi” ve
“as such” ifadeleri ile teknik karaktere sahip olmayan yazilimlar
kastedilmektedir. Tiirk ve AB hukuklarinda yazilimin teknik karaktere sahip
oldugunun kabul edilebilmesi i¢in yazilim ve donanim arasindaki normal
fiziksel etkilesimlerin otesine gecen “ileri teknik etkinin (further technical
effect)” bulunmasi gerekir. ABD hukukunda, yalnizca jenerik bilgilere atifta
bulunan, bilgi gonderme, yonlendirme, izleme ve toplama gibi yalnizca jenerik
stiregleri ve makineleri ¢agiran yazilmlarin soyut fikir ozelligi gosteren
yazilimlardan oldugu kabul edilmektedir. ABD hukukuna gore, bir yazilimin
patentle korunabilmesi i¢in yazilimin bu bahsedilenlerden énemli él¢iide daha
fazla (significantly more) yaratici konsepte sahip olmasi gerektigi ifade
edilmektedir.

Yazilimin patent hakk: kapsaminda oldugu tespit edildikten sonra, Tiirk,
AB ve ABD hukuklarinda yazilimin patentle korunmasi i¢in gerceklesmesi
gereken sartlar incelenmelidir. Tiirk ve AB hukuklarinda yazilimin patentle
korunabilmesi i¢in yeni olmasi, teknigin bilinen durumunu asmasi ve sanayiye
uygulanabilir olmast gerekir. ABD hukukunda ise yazilimin patentle
korunmast i¢in yeni olmasi ve agikar olmamasi gerekir.

AB ve ABD ile karsilastirildiginda Tiirk hukukunda yazilimlarin patentle
korunmasi yeni bir meseledir. Bu ¢ercevede, hangi yazilimlarin patent
korunacaginin tespiti i¢in bu alanda genis uygulama ve igtihatlara sahip olan
AB ve ABD hukuklarinin, bunlarin patent ofisleri (EPO-UPSTO) ve yargi
kararlarinin Tiirk hukuku ve uygulamasina 151k tutacag diisiintilmektedir.

Anahtar Kelimeler: Yazilim patenti, yazilimin patentle korunmasi,
teknik karakter, ileri teknik etki, soyut fikir.
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COMPARATIVE EVALUATION OF THE CONDITIONS FOR PATENT
PROTECTION OF SOFTWARE WITHIN THE FRAMEWORK OF
TURKISH, EUROPEAN UNION AND UNITED STATES JUDICIAL
DECISIONS

ABSTRACT

Within the framework of the Berne Convention, software is protected as
a work under copyright as a rule. However, this does not prevent software has a
technical character from being protected by patent right. In other words, only
software has a technical character is protected by patent. For this reason,
software that does not have technical character will not be considered as an
invention in patent Acts. In this framework, in the presentation will first
examine the conditions under which software will be covered by patent rights
under Turkish, European Union (EU) and United States of America (USA) laws,
and then the conditions that must be met in order to obtain patent protection.

Article 82/2 of the Turkish Industrial Property Law (SMK), states that
software is not considered as an invention, and if the patent application or patent
is related to software, only the software itself will be excluded from patentability.
In Article 52/2 of the European Patent Convention (EPC), which is the
predecessor regulation, it is stated that software shall not be regarded as an
invention, and in Article 52/3 of the EPC, in parallel to Article 82/2 of the SMK,
it is stated that “Paragraph 2 shall exclude the patentability of the subject-matter
or activities referred to therein only to the extent to which a European patent
application or European patent relates to such subject-matter or activities as such’.
In the USA, Title 35 of the United States Code regulates patent rights, and
Section 101 of this title regulates the subject matter eligible for patenting.
However, more detailed and explanatory regulations on patent law are found in
the Manual of Patent Examining Procedure published by the United State Patent
and Trade Mark Office (UPSTO). Accordingly, software in the nature of
"abstract idea" cannot be considered within the scope of patent protection.

In this context, software that is "only... itself" under Article 82/2 of the
SMK, software that is "as such" under Article 52/2 of the EPC, and software that
is "abstract idea" under US law will be outside the scope of patent protection.

37 |



DR

TURK V. Fikri Mulkiyet Hukuku
[PATENT]

NEq

WKiz,
S

LIS

S

Uluslararasi Sempozyumu

HUKUK FAKULTESI

Therefore, in order to determine which software can be protected by patent
rights, it is necessary to determine what is meant by the expressions “only ...
itself", "as such" and "abstract idea". The expressions "only ... itself" and "as such"
in the Turkish and EU law refer to software that does not have a technical
character. Under Turkish and EU law, in order for software to be considered to
have technical character, there must be a "further technical effect” that goes
beyond the normal physical interactions between the software and the
hardware. Under US law, software that refers only to generic information and
invokes only generic processes and machines, such as sending, routing,
monitoring and collecting information, is considered to be software with
abstract idea characteristics. According to the US law, in order for a software to
be protected by a patent, it is stated that the software must have significantly
more creative concepts than those mentioned above.

After it is determined that the software is within the scope of patent
rights, the conditions that must be met for the software to be protected by patent
in Turkish, EU and US laws should be examined. In Turkish and EU law, in
order for software to be protected by patent, it must be new, has to be inventive
step and be industrially applicable. In US law, in order for software to be
protected by a patent, it must be new and non-obvious.

Compared to the EU and the US, patent protection of software in Turkish
law is a new issue. In this framework, it is considered that the EU and US laws,
which have extensive practice and jurisprudence in this field, their patent offices
(EPO-UPSTO) and judicial decisions will shed light on Turkish law and practice
in order to determine which software will be protected by patent.

Keywords: Software patent, patent protection of software, technical
character, further technical effect, abstract idea.
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EPO KARARLARI BAGLAMINDA BiLGiSAYAR UYGULAMALI
SIMULASYONLARIN PATENTLENEBILIRLIGI

Mahmut Esad OZEK"

OZET

Bilgisayar uygulamali buluslar (Computer Implemented Inventions-
ClIs) patent hukukunda teknik kavraminin nihayet sinirlarina iliskin en giincel
ve dinamik tartismalarinin yapildigi alanlardan biridir. Avrupa Patent
Antlagmas’nin (European Patent Convention-EPC) 52’nci maddesinin ikinci
ve Ugiincii fikralar1 uyarinca bilgisayar programlarinin “sadece/miinhasiran
kendileri” patentlenemeyecektir. Bunun anlami “ileri bir teknik etki” gosteren
ve teknik alanda uzman bir kisi icin asikar olmayan matematiksel yontemleri
ve bilgisayar programlari iceren buluslar, diger sartlarin da kargilanmasi
durumunda, EPO tarafindan patentlenebilmektedir. Bilgisayar programlarini
iceren istemlerdeki ileri teknik etkinin tespiti ise COMVIK kararinda ortaya
konulan yaklasima gore yapilmaktadir. Buna gore, bulus basamag:
degerlendirmesinde yalnizca patent isteminde yer alan ve teknik bir sorunun
¢oztimiine katkida bulunan 6zellikler dikkate alinirken, teknik bir sorunun
¢oziimiine katk: saglamayan ozellikler goz ard: edilmektedir.

Bilgisayar uygulamali simiilasyonlar (Computer Implemented
Simulations-CISs) ise bilgisayar uygulamali patentler igerisindeki en tartigmali
konulardan biridir. Simiilasyon, gercek bir sistemin veya siirecin modelinin
bilgisayarlar veya 6zel donanimlar {izerinde ¢alistirilmasiyla o sistemin veya
slirecin davraniginin taklit edilmesidir. Bagka bir deyisle, simiilasyon, esasinda
modelde davranisi temsil eden bir fonksiyon ile modelde sonug ¢ikartan bir
algoritmayr iceren matematiksel bir yontemdir. Diger matematiksel
yontemlerde oldugu gibi bilgisayar uygulamali simiilasyonlar da kendi
baslarina patentlenemeyecek olup, bu yontemler teknik bir sorunu ¢ozecek

Ankara Yildirim Beyazit Universitesi Sosyal Bilimler Enstitiisit Ozel Hukuk Doktora
Programi Ogrencisi, mozek@hotmail.com, ORCID ID: 0000-0003-0941-8940
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sekilde ileri teknik etkiye neden olmasi halinde EPO tarafindan
patentlenmektedir. Ancak simiilasyon igeren bilgisayar uygulamali bir metoda
iliskin istemde teknik etkinin tespit edilmesi diger bilgisayar uygulamali
buluslardan biraz daha muglak bir hal almaktadir.

EPO tarafindan, G 1/19 sayili kararda bilgisayar uygulamali simiilasyon
alanindaki patent basvurularinin degerlendirilmesi konusunda bilgisayar
uygulamali buluslar i¢in ortaya koydugu ictihat ve yaklasimlar teyit edilmistir.
Higbir bilgisayar uygulamali bulusun per se patent korumasi disinda
tutulamayacag agikca belirtilmistir.

Teblig’de EPO Kkararlar1 ¢ercevesinde simiilasyon alanindaki patent
basvurularinin degerlendirilmesinde ictihatlarda gelinen son asama ve
yaklasimlar incelenecektir. Tebligin birinci boliimiinde bilgisayar uygulamali
buluslarin patentlenebilirligi hakkinda genel bilgiler verilecektir. Tebligin ikinci
boliimiinde ise baglangigta kisaca bilgisayar uygulamali simiilasyonlar
konusuna deginilecek, ardindan EPO’nun G 1/19 sayil goriis karari tizerinde
durulacaktir. Bu kapsamda G 1/19 sayih goriis karar hakkinda bilgi
verilmesinin arindan, kararda yer verilen potansiyel teknik etki, fiziksel diinya
ile baglanti, zimni (implied) teknik etki gibi kavramlar anlamlandirilmaya
caligilacaktir. Nihayet, bilgisayar uygulamali simiilasyonlarin
degerlendirilmesinde dikkat edilmesi gereken hususlar ve EPO'nun G 1/19
sayil1 Kararinin bazi olasi etkileri tartisilacaktir.

Anahtar Kelimeler: Patent Hukuku, Bilgisayar Uygulamalar1 Buluslar,
[leri Teknik Etki, Simiilasyonlar.
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THE PATENTABILITY OF COMPUTER-IMPLEMENTED
SIMULATIONS IN THE CONTEXT OF EPO DECISIONS

ABSTRACT

Computer Implemented Inventions (CIIs) are one of the areas in patent
law where the most current and dynamic debates are held regarding the final
limits of the technical concept. According to the second and third paragraphs
of Article 52 of the European Patent Convention (EPC), only computer
programs “as such” cannot be patented. This means that inventions involving
mathematical methods and computer programs which show an "further
technical effect” and which are not obvious to a person skilled in the art may be
patented by the EPO if the other conditions are also met. The assessment of the
technical character and further technical effect in claims containing computer
programs is done according to the approach set forth in the COMVIK decision.
Accordingly, in the inventive step assessment, only the features included in the
patent claim that contribute to the solution of a technical problem are taken
into consideration, while the features that do not contribute to the solution of
a technical problem are ignored.

Computer Implemented Simulations (CISs) are one of the most
controversial issues in computer-implemented patents. Simulation is the
imitation of the behavior of a real system or process by running a model of that
system or process on computers or special hardware. In other words,
simulation is essentially a mathematical method involving a function that
represents the behavior in the model and an algorithm that produces results in
the model. As with other mathematical methods, computer-implemented
simulations cannot be patented on their own, and these methods are patented
by the EPO if they contain advanced technical effect. However, the
determination of technical effect in a computer-implemented method
involving simulation becomes a little more ambiguous than other computer-
implemented inventions.
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In Decision G 1/19, the EPO confirmed its jurisprudence and approaches
for computer-implemented inventions in the evaluation of patent applications
in the field of computer-implemented simulation. It is clearly stated that no
computer-implemented invention can be excluded from patent protection per
se.

In the presentation to be made, the latest stage and approaches in the
jurisprudence in the evaluation of patent applications in the field of simulation
within the framework of EPO decisions will be discussed. In the first part of the
presentation, general information about the patentability of computer-
implemented inventions will be given. In the second part of the presentation,
simulations will be briefly mentioned, and then the EPO’s Decision numbered
G 1/19 will be discussed. In this context, after providing information about the
Decision numbered G 1/19, the concepts such as potential technical effect,
connection with the physical world and implied technical effect will be tried to
be understood. Finally, the issues to be considered in the evaluation of
computer-implemented simulations some possible effects of the EPO's
Decision numbered G 1/19 will be discussed.

Keywords: Patent Law, Computer Implemented Inventions, Further
Technical Effect, Simulations.
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EPO TEMYIZ KARARI - DEMIR CELIK SEKTORUNE YONELIK VAKA

ANALIZI
Asli flbay HAMAMCI'
Samet AY"
Ebru KART™
Yakup Enes GARIP™
OZET

Bu bildiride, Avrupa Patent Antlasmasi (EPC-European Patent
Convention) kapsaminda yiiriitiilen patent tescil sonrasi itiraz siiregleri Demir-
Celik sektoriiniin 6ncii firmalarindan olan JFE Steel ve ArcelorMittal’in davast
konu alinarak incelenmistir. Avrupa patent basvurular1 kapsaminda patent
belgesi EPC Madde 52’nin niteliklerini tasiyan, diger bir ifade ile “sanayide
uygulanabilen, yeni olan ve bulus basamagina sahip her bulusa verilir”. Bununla
birlikte bulusun EPC Madde 83’te tanimlanan nitelikle aciklik icermesi de
beklenmektedir. Arastirma ve inceleme siireglerini sonrasinda tescil karari
verilen patentlerle ilgili tescil yayinindan sonra 9 ay i¢inde iigiincii kisiler
tarafindan itirazlar yapilabilir. (EPC Madde 99). Bu itirazlar EPC Madde 100
kapsaminda; Madde 52-57 (patentlenebilirlik), Madde 83 (agiklik); Madde 76
(bolinmiis basvuru) ve yapilan degisikliklerin kapsam asimi igermesi
konularinda olmaktadir.

Bu c¢alismada, JFE Steel'in EP2267176B1 numarali Avrupa patent
basvurusuna,  ArcelorMittal'in ~ yapmis  oldugu itiraz  siiregleri
degerlendirilmistir. JFE Steel'in EP2267176B1 numarali basvurusunun
biilltende tescili yaymnlandiktan sonra, ArcelorMittal bulusun vyeterince

Eregli Demir ve Celik Fabr. T.A.S., ahamamci@erdemir.com.tr, ORCID: 0000-0002-8447-8436
Eregli Demir ve Celik Fabr. T.A.S., say@erdemir.com.tr, ORCID: 0000-0002-8887-3820
" Eregli Demir ve Celik Fabr. T.A.S., ekaymaz@erdemir.com.tr, ORCID: 0000-0002-9571-5337
™ Eregli Demir ve Celik Fabr. T.A.S., yegarip@erdemir.com.tr, ORCID: 0000-0002-6409-964X
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actklanmadig (Madde 83) ve istemlerdeki yontemin yeni veya bulus niteligi
tasimadigr (Madde 54(3) ve Madde 56) gerekgeleriyle patentin iptalini talep
etmistir. Bu talebe istinaden, Itirazlar Béliimii (Opposition Division) itiraz
edeni (ArcelorMittal) haksiz bulmus, dava konusu patentin Madde 83
geregince yeterince agiklanmis oldugunu ve bulus basamagini tasidigini tespit
etmis ve patent tescilinin devamina karar vermisgtir. Bunun {izerine
ArcelorMittal karar1 temyize gotiirmiis ve itiraz gerekcelerini genisleterek EPO
Temyiz Kurulu'na (Board of Appeal) sunmustur. Bu gerekgelere istinaden,
patent sahibi JFE Steel de temyiz kuruluna goriislerini iletmistir. Tiim bu itiraz
ve goriis dokiimanlarinin yani sira EPO Teknik Temyiz Kurulu'nun (Technical
Board of Appeal) goriisleri de alinmis ve sonucunda EPO Temyiz Kurulu
tarafindan (Board of Appeal) T 1350/18-3.3.05 numarali kararla yapilan itiraz
haksiz bulunmus ve patentin devamina karar verilmistir. Tim bu karar
stiregleri bildiride degerlendirilirken, EPO patent tescil siirecine dair ilgili
hiikiimlere ayrintili olarak yer verilmistir. Itiraza konu yenilik, bulus basamag1
ve agiklik ile ilgili hususlar bir vaka iizerinden analiz edilerek hem teknik hem
hukuki degerlendirmeler yapilmistir.

Anahtar Kelimeler: EPO Temyiz Kurulu, Itiraz Stiregleri, Celik, Avrupa
Patent Sozlesmesi (EPC), Yenilik, Bulus Basamagi, A¢iklik.
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EPO BOARD OF APPEAL DECISION - A CASE STUDY ON THE IRON
& STEEL INDUSTRY

ABSTRACT

In this study, after patent registration, opposition processes under the
European Patent Convention (EPC) were examined, with a focus on the case of
JEE Steel and ArcelorMittal, leading companies in the Steel industry. European
patent applications are granted under the criteria of EPC Article 52, which
means they must be "industrially applicable, new, and involve an inventive
step." Additionally, the invention is expected to has clarity as defined in EPC
Article 83. After the search and examination processes, oppositions can be filed
by third parties within 9 months of the publication of the registration following
patent grant (EPC Article 99). These oppositions evaluated within the scope of
EPC Article 100, patentability (Articles 52-57), clarity (Article 83), divisional
applications (Article 76), and extending the content of the patent amendments.

This study evaluates the opposition processes initiated by ArcelorMittal
against JFE Steel's European patent application EP2267176B1. ArcelorMittal
requested the patent's revocation on the grounds that the invention was not
sufficiently disclosed (Article 83) and that the method described in the claims
lacked novelty or inventive step (Article 54(3) and Article 56) after the
publication of JFE Steel's EP2267176B1 application in the bulletin. In response
to this request, the Opposition Division rejected the request of ArcelorMittal,
stating that the patent in question met the requirements of Article 83 and
possessed an inventive step, thus Opposition Division has decided to maintain
the patent registration. Subsequently, ArcelorMittal appealed this decision and
presented extended opposition grounds to the EPO Board of Appeal.

In response to these grounds, the patent holder, JFE Steel, also
presented their objections to the Board of Appeal. The opinions of the EPO
Technical Board of Appeal were considered in addition to all objection and
opposition documents. Ultimately, the EPO Board of Appeal, in decision T
1350/18-3.3.05, found the oppositions to be unjustified, allowing the patent to
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proceed. Throughout this decision process, this study provides a detailed
analysis of relevant provisions in the EPO patent registration process, focusing
on issues related to novelty, inventive step, and clarity of the invention,
incorporating both technical and legal assessments.

Keywords: EPO Board of Appeal, Opposition Processes, Steel, European
Patent Convention (EPC), Novelty, Inventive Step, Clarity.
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YOKSUN KALINAN KAZANC HESAP YONTEMINE ILISKIN
SECIMLIK HAKKIN NE ZAMAN KULLANILACAGI SORUNU

Av. Duru Helin OZANER"
Av. Turan KOCAKAYA™

OZET

6769 sayili Sinai Miilkiyet Kanunu (“SMK”) m. 151 ile diizenlenen, hak
sahibi tarafindan agilacak tazminat davalarinda, yoksun kalmnan kazancin
hesaplanmasina iliskin diizenleme yer almaktadir. Maddede yoksun kalinan
kazancin hesaplanmasina yonelik, davaciya ii¢ tazminat hesaplama yontemi
secimlik olarak taninmigtir. Maddede davaciya taninan se¢imlik hakkin davaci
tarafindan ne sekilde ve ne zaman kullanilacag: hususu ise agik bir sekilde
diizenlenmemis olup, kanun koyucu tarafindan yalnizca davacinin bu se¢imlik
haklardan birisinin segilecegi diizenleme altina alinmustir. Yerlesik Yargitay
uygulamasinda, davacinin bu se¢imlik hakkini davanin basinda, heniiz davaliya
ait defter ve belgelerin mahkemeye sunulmasindan 6nce kullanmas: gerektigi
ifade edilmektedir. Isbu calisma kapsaminda inceleme altina alinarak tartigilan
aksi yondeki Bolge Adliye Mahkemesi karari ile birlikte yerlesik igtihat
incelenmektedir.

6100 sayili Hukuk Muhakemeleri Kanunu (“HMK”) m. 194 ¢ercevesinde
diizenlenen somutlastirma ytikii ve delillerin gosterilmesi kapsaminda taraflar,
dayandiklar1 delilleri ve hangi delilin hangi vakianin ispat1 i¢in gosterildigini,
dava ve cevap dilekgelerinde agik¢a belirtmek zorundadir. Yine HMK m. 145
cercevesinde de “Taraflar, Kanunda belirtilen siireden sonra delili
gosteremezler”. Bu gercevede ilk bakista davacinin SMK m.151'de yer alan
secimlik hakki dilekceler teatisi tamamlanmadan 6nce kullanmasi
gerektiginden bahsedilmektedir.

duruhelin.ozaner@student.uliege.be - 0535 798 9450, Avukat, Ankara Barosu.
av.turankocakaya@gmail.com - 0553 131 5365, Avukat, {zmir Barosu.
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Bununla birlikte SMK m. 150/3 “Hak sahibi, sinai miilkiyet hakkinin
ihlali iddiasina dayali tazminat davasi agmadan oOnce, delillerin tespiti ya da
agilmis tazminat davasinda ugramis oldugu zarar miktarimin belirlenebilmesi
icin, sinai miilkiyet hakkinmin kullanilmas: ile ilgili belgelerin, tazminat
yiikiimliisti tarafindan mahkemeye sunulmasi konusunda karar verilmesini
mahkemeden talep edebilir.” hiikmiinii amirdir. Bu hiikiim ¢ergevesinde davaci
taraf tazminat davasindan Once bu hakkini kullanirsa, tazminat davasinin
baslangicinda gerekli bilgi ve belgelere sahip olacagindan, HMK m.194 ve 145
cercevesinde dava baginda se¢imlik hakkini kullanmasi gerekecektir. Bununla
birlikte, davaci taraf dava 6ncesinde bu maddede yer alan imkan1 kullanmamis
ve fakat tazminat davasinin igerisinde bu hakkini kullanmak istemis ise,
davacinin bu talebi HMK m. 137 c¢ergevesinde delillerin toplanmasi
cercevesinde On inceleme isi sayllmali ve hatta HMK m. 163 ¢ercevesinde 6n
sorun olarak goriilerek secimlik hakkini kullanmadan o6nce bu talebinin
karsilanmasi gerekmektedir.

Tebligimizde secimlik hakkin miitecavizin defter ve belgelerinin
incelendikten sonra kullanilip kullanilamayacagina iliskin yerlesik igtihadin
aksi yoniinde verilen Bolge Adliye Mahkemesi karari, yerlesik ictihat, doktrin
ilgili mevzuat 15181nda incelenecektir.

Anahtar Kelimeler: Yoksun kalinan kazang, sinai miilkiyet kanunu,
tazminat, On sorun, On inceleme.
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THE PROBLEM OF WHEN TO EXERCISE THE ELECTIVE RIGHT
REGARDING THE METHOD OF CALCULATION OF LOSS OF PROFIT

ABSTRACT

Article 151 of the Industrial Property Code No. 6769 ("IPC ") governs the
computation of the loss of profits in lawsuits that the right holder may bring.
The Article offers three alternative methods for the plaintiff to calculate the
amount of compensation for the loss of profits. It is not clearly stipulated how
and when the plaintiff may choose to exercise the optional right provided for in
the article. The legislature only requires that the plaintiff select one of the
options provided. In accordance with the precedents set by the Supreme Court
of Appeal, the plaintiff ought to excercise this optional right at the outset of the
proceedings, prior to the defendant presenting his books and documents to the
court. The study questions the established case law with the opposing judgment
made by the Regional Court of Appeal, which is analysed and debated.

According to Article 194 of the Civil Procedure Code No. 6100 ("CPC"),
both parties are obligated to explicitly articulate the evidence they are relying
on in their statement of claim and reply, indicating which evidence is presented
to prove which claim. Within the context of Article 145 of the Civil Procedure
Code, it is stated that "Parties cannot introduce evidence after the deadline set by
the Law". It is crucial to note that the plaintiff should exercise their right under
Article 151 of the Intellectual Property Law before the exchange of pleadings is
finalized.

Article 150/3 of the IPC states that prior to filing a damages claim for
infringement of an industrial property right, the holder may ask the court to
rule on the submission of documents pertaining to the use of the industrial
property right by the indemnity obligor, for the purpose of determining
evidence or the extent of damages suffered in the filed compensation claim. If
the plaintiff exercises this right prior to pursuing an action for damages, they
shall receive the necessary information and documentation at the onset of the
action and will be obliged to exercise their discretion at the outset of the action
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in accordance with Articles 194 and 145 of the CPC. However, if the claimant
has not previously exercised this right under the article but wishes to do so in
the context of the compensation lawsuit, their request must be treated as a
preliminary examination of evidence under Article 137 of the CPC, and
potentially even as a preliminary issue under Article 163. This request must be
granted prior to exercising the optional right.

In this summary communiqué, we will discuss the current decision of the
Regional Court of Appeal regarding the exercise of the optional right after
examining the books and documents of the accused. Furthermore, we will
address the issues surrounding established case law and relevant legislation.

Keywords: Loss of profits, industrial property law, compensation,
preliminary issue, and preliminary examination.
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1995 ONCESi YAPILAN SINEMA ESERLERI UZERINDEKI HAK
SAHIPLIGIYLE ILGILI ANAYASA MAHKEMESI VE YARGITAYIN
BAZI KARARLARINA DAIR BiR DEGERLENDiRME

Prof. Dr. Mustafa ATE$’

OZET

Sinema eserlerinin korunmasi Tiirk hukukunda, 1951 tarih ve 5846 sayili
Fikir ve Sanat Eserleri Kanununa (FSEK) dort eser tiiriinden biri olarak dahil
edilmistir. Kabuliinden sonra bu Kanunda en koklii degisiklikler Tiirkiye ile AB
arasinda Gumrik Birligi miizakereleri neticesinde kabul edilen 1/95 sayili
Ortaklik Konsey karariyla birlikte yapilmaya baslanmistir. Bunlardan ilki 1995
yilinda kabul edilen 4110 sayili Kanundur. Bu kanunla eser sahipligi ile ilgili 8.
maddede degisiklik yapilarak daha evvel “Bir sinema eserinin sahibi onu imal
ettirendir” biciminde olan hiikiim, “yonetmen, 6zgiin miizik bestecisi ve
senaryo yazarinin eserin birlikte sahibi” olduklar1 bigiminde degistirilmistir.

Bu suretle kanunun orijinalinde sinema eserinin yegane sahibi kabul
edilen yapimcinin bu statiisiine son verilmistir. FSEK’in 8. maddesine ayrica,
eserin birlikte sahiplerinin, eser {izerindeki mali haklar1 yapacaklar1 bir
sozlesmeyle ve uygun bir bedel karsiliginda yapimciya devredebilecekleri ve
eserin birlikte sahiplerince, yapimcinin mali haklar: devredilen sinema eseriyle
ilgili tasarruflarina itiraz edilmeyecegi seklinde hiikiimler eklenmistir. Mezktir
maddede 4630 sayili Kanunla 2001 yilinda yapilan bagka bir degisiklik ile eser
sahipleri arasina diyalog yazari ve animasyon teknigiyle yapilan eserlerde
animator de dahil edilmistir.

Sinema eseri birden fazla iletisim formunun terkibinden olusur. Zira bu
eserler, senaryo ve diyaloglar gibi ilim ve edebiyat eseri, film miizigi gibi miizik
eseri, sahne ve kostim tasarimi gibi giizel sanat eseri vasfinda bulunan

Istanbul Sabahattin Zaim Universitesi Hukuk Fakiiltesi Ogretim Uyesi, Medeni Hukuk
Anabilim Dali, mustafa.ates@izu.edu.tr, ORCID 0000-0002-2401-5384.
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unsurlarin bilesiminden olusan kollektif fikri mahsullerdendir. Dolayisiyla
boyle bir mahsul ancak birden fazla kisinin biitiinlik arzeden ortak
calismalartyla meydana getirilebilir. O ytlizden birden fazla kisinin kollektif
galismasiyla meydana getirilen ve eser vasfini haiz olan iiriin {izerinde eser
sahipligi vasfinin kimlere izafe edilecegi meselesi Onemlidir. Yapimci,
yonetmen, besteci, senarist, diyalog yazar1 diginda oyuncular ve diger pek ¢cok
Ozne bu tiriine hayat vermektedir.

Boyle bir iiriin tizerinde, onun viicut bulmasini saglayan 6znelerden
kimlere hangi sifatla ne tiirden haklar taninacag aslinda bir tercih ve hukuk
politikas1 meselesidir. 5846 sayili Fikir ve Sanat Eserleri Kanununu kabul
edenler baslangigta, sinema eseri iizerinde telif hukukundan dogan biitiin
haklar1 kendisine “eser sahibi” sifat1 verilen yapimciya inhisar ettirmislerdir.
Ancak 1995 yilinda durum degismis ve yapimcinin eser sahipligi sifati
kaldirilarak sinema eserinin yonetmeni, 6zgiin miizik bestecisi ve senaristi
eserin birlikte sahibi sayllmiglardir. Bu arada ayni degisiklik kapsaminda sinema
filminde oyuncu olarak rol alan kisilere de “icraci sanat¢r” sifat1 verilmistir.
Bunlarin sinema eseriyle ilgili haklar1 da “eser sahibinin haklarina komsu
haklar” ad1 altinda Kanunun 80. maddesinde gosterilmistir.

Ne var ki 4110 say1li Kanunla FSEK ilave edilen bir ek madde (Ek Madde
2) ile, yapimcinin yerine eser sahibi olarak ikame olunan kimselerin mezkiir
Kanunun yiiriirlige girdigi 12.06.1995 tarihinden evvel yapilmis veya yapimina
baslanmus sinema eserleri iizerinde yapimcinin eser sahipligi korundugu halde,
yonetmen, besteci ve senariste sozkonusu eserler {izerinde telif hukukundan
dogan herhangi bir hak sahipligi taninmamistir. Ek Madde 2'de 2001 yilinda
4630 sayili Kanunla yapilan degisiklik ile ayni kural muhafaza edilmistir. Fakat
Ek madde 2de 4110 sayili Kanunla komsu hak sahipligi bahsedilen icraci
sanat¢illarin  haklarinin  ge¢mise yiiritilmesi hususunda bir sinirlama
getirilmemistir.

Sinema eseri sahipligi ve oyunculara “icraci sanatg¢1” sifati taninmasindan
sonra ilgililerin yapimcidan ge¢cmise doniik hak talepleri olmus ve bu amagla
mahkemelerde onlarca dava agilmistir. Yapilan diizenlemelerle kendilerine eser
sahipligi sifat1 verilen yonetmen, besteci, senarist gibi hak sahipleri tarafindan
acilan davalar adli yargida biitiiniiyle reddedildigi gibi Ek Madde 2 hakkinda
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Anayasaya aykirilik iddiasiyla yapilan itiraz basvurusu, Anayasa Mahkemesi
(AYM) tarafindan reddedilmistir. 350 civarinda sinema eserinin senaryosuna
yazar olarak imza atan Sefa Onal'n bireysel bagvuru talebi de Anayasa
Mahkemesi tarafindan kabul edilmemistir.

Ote yandan eser sahiplerince agilan davalar degil, 1995 dncesinde yapilan
sinema eserleriyle ilgili hak taleplerine iliskin “komsu hak sahibi” sifatiyla icraci
sanatgilarca agilan davalarin kahir ekseriyeti de Yargitay tarafindan
reddedilmistir. Ancak YHGK gecen yil sonunda icraci sanatgi Kemal Sunal'in
miras¢ilarinca agilan davayi, 6nceki 11. Hukuk Dairesinin o zamana kadar
verdigi kararlarinin tersi istikametinde hakli bularak, icraci sanat¢1 sanat¢inin
eser iizerindeki komsu haklarinin 1995 yil1 6ncesinde yapilmis eser tizerinde de
mevcut olduguna karar vermistir.

Bu bildiride 1995 yilindaki kanun degisikligiyle sinema eserinin birlikte
sahibi sifatini kazanan yoénetmen, besteci, senarist, diyalog yazar1 ve animatorler
ile ve sinema eserinde oyuncu olarak rol alan icraci sanatgilarin szkonusu eser
tizerindeki haklarin birer siijesi olarak 4110 sayili Kanunun yirirlige girdigi
1995 tarihinden evvel yapilan eserlerle ilgili talep ve davalarda Anayasa
Mahkemesi ve Yargitay tarafindan verilen bazi kararlarin tetkik ve tenkidi
yapilmaktadir.

Anahtar Kelimler: Sinema eseri, sinema eseri tizerinde telif hakk,
sinema eseri sahipligi, yapimci, komsu hak sahibi, icraci sanatg1.
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AN EVALUATION OF SOME DECISIONS OF THE CONSTITUTIONAL
COURT AND THE SUPREME COURT APPEALS CONCERNING THE
RIGHTS OWNERSHIP OF CINEMATOGRAPHIC WORKS PRODUCED
BEFORE 1995 IN TURKIYE

ABSTRACT

In Turkish law, the protection of cinematographic works is included in
the Law on Intellectual and Artistic Works (FSEK) dated 1951 and numbered
5846, as one of the four types of works. After its adoption, the most radical
changes in this Law began to be made with the Association Council Decision
No. 1/95, which was adopted as a result of the Customs Union negotiations
between Turkey and the EU. The first of these is Law No. 4110, adopted in 1995.
With this law, an amendment was made to the 8th article regarding the
ownership of works, and the previous provision, which was “The owner of a
cinematographic work is the one who produced it", was changed to "the director,
the original music composer and the script writer are the joint owners of the
cinematographic work".

In this way, the status of the film producer, who was considered the sole
owner of the cinematographic work in the original law, was terminated.
Provisions have also been added to Article 8 of FSEK, stating that the co-owners
of the work can transfer the financial rights on the work to the film producer
with a contract and for an appropriate fee, and that the co-owners of the work
will not object to the dispositions of the producer regarding the
cinematographic work to which the financial rights have been transferred. With
another amendment made in the said article in 2001 with Law No. 4630,
dialogue writers and animators in works made with animation technique were
included among the authors of the cinematographic works.

A cinematographic work consists of a combination of more than one
form of communication. Because these works are collective intellectual
products consisting of elements that qualify as scientific and literary works such
as scenarios and dialogues, musical works such as film music, and fine works of
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art such as stage and costume design, etc. Such a product can only be produced
through the holistic collaborative efforts of more than one person. Therefore,
the issue of who will be attributed the title of authorship on a cinematographic
product that is created by the collective work of more than one person and has
the characteristics of a work, is important. Apart from the producer, director,
composer, screenwriter, dialogue writer, actors and many other persons give life
to this product.

It is actually a matter of choice and legal policy to grant which rights and
in what capacity among the subjects that create it, over such a product. Those
who adopted the Law on Intellectual and Artistic Works No. 5846 initially
reserved all rights arising from copyright law on the cinematographic work to
the producer, who was given the title of "author". However, in 1995, the situation
changed and the producer's title of authorship was abolished, and the director,
original music composer and screenwriter of the cinematographic work were
deemed to be joint owners of the work. By the way, within the scope of the same
change, people who starred as actors in cinema films were also given the title of
"performing artist". Their rights regarding the cinematographic work are also
shown in Article 80 of the Law under the name "neighboring right to the rights
of the author".

However, with an additional article (Additional Article 2) added to FSEK
by Law No. 4110, it is stated that the persons who are substituted as the author
instead of the producer, although the producer's ownership of the cinema works
that were made or started to be produced before 12.06.1995, when the said Law
came into force, is protected, while the film director, composer and screenwriter
are not granted any rights arising from copyright law on the works in question.
The same rule has been preserved in Additional Article 2 with the amendment
made by Law No. 4630 in 2001. However, in Additional Article 2, there is no
restriction on the retrospective application of the rights of performing artists
who have been granted neighboring rights by Law No. 4110, on the
cinematographic works that were made or started to be produced before
12.06.1995.

After the ownership of cinematographic works and the recognition of the
title of "performing artist" to the actors, the relevant parties made retroactive
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claims from the producers and dozens of lawsuits were filed in the courts for
this purpose. The lawsuits filed by rights holders such as directors, composers
and screenwriters, who have been granted the title of ownership of works by the
regulations, have been completely rejected in the judicial judiciary, and the
objection application filed against Additional Article 2, claiming
unconstitutionality, has been rejected by the Constitutional Court (AYM). The
individual application request of Sefa Onal, who wrote the scripts of around 350
cinematographic works, was not accepted by the Constitutional Court.

On the other hand, the overwhelming majority of the lawsuits filed by
performing artists in the capacity of "neighboring rights holders" regarding
claims for rights to cinema works made before 1995, and not the lawsuits filed
by the copyright owners, were also rejected by the Supreme Court. However,
General Assembly of Supreme Court of Appeals Civil Division (YHGK) found
the case filed by the heirs of the performing artist Kemal Sunal at the end of last
year to be justified, contrary to the decisions made by the previous 11th Civil
Law Chamber until then, and decided that the neighboring rights of the
performing artist on the work also existed on the work made before 1995.

In this statement, the directors, composers, screenwriters, dialogue
writers and animators who became joint owners of the cinema work with the
change in the law in 1995, and the performers who took part as actors in the
cinema work, are the owners of the rights on the work in question, regarding
the works made before 1995, when Law No. 4110 came into force. Some
decisions made by the Constitutional Court and the Supreme Court of Appeals
are examined and criticized in requests and cases.

Keywords: Work of cinema, copyright on cinematographic works,
authorship of cinema work, producer, neighboring rights holder, performing
artist.
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MiMARI ESER SAHIPLiGi KARINESI

Prof. Dr. Hayri BOZGEYIK'
OZET

Bir eserin sahibinin onu meydana getiren kisidir (FSEK 1/B ve 8/1). FSEK
11 ve 12de ise eser sahipligine iliskin karineler diizenlenmistir. FSEK 11 ve 15
hitkiimlerinde ongoériilen karine aksi ispatlanabilen adi kanuni bir karine
niteligi tasimaktadir. S6z konusu karine aksi ispat edilinceye kadar delil tegkil
etmektedir.

Bir kisinin adinin belediyeye sunulan projede mimar olarak yer almasi
onun eser sahibi olduguna dair bir adi kanuni karine teskil etmektedir. Bu
karinenin aksi aksi her tiirlii delil ile ispat edilebilir. Bu konuda ispat yiikii bunu
iddia edenler iizerindedir. Karinenin aksini ispata yonelik olarak dosyaya
sunulan delillerin mahkeme tarafindan dikkate alinarak degerlendirilmesi,
karineyi ortadan kaldirmayacak ve eser sahipligi konusunu etkilemeyecek
nitelikteki vakialarin ise dikkate alinmamasi gerekir.

Yargitay Hukuk Genel Kurulu, belediyeye sunulan proje niishasinin eser
sahipligini ispat eden bir yazili delil olduguna, bunun aksinin her tiirlii delil ile
ispat edilebilecegine, HMK 201 geregince senede karsi senetle ispat
zorunlulugunun ise ancak ispat edilecek iddianin hukuki islem olmasi halinde
uygulanacaginin gozetilmesi gerektigine karar vermistir. Yitksek Mahkeme
ayrica, bu karinenin aksinin yazili belgeyle ispat edilmesi zorunlu olmayp,
mimarlar odas1 veya belediyede yer alan proje kayitlarinin hukuki fiil
niteliginde olduguna ve bu nedenle bunun aksinin her tiirli delille ispat
edilebilecegine dikkat cekmistir.

Anahtar Kelimeler: Mimari eser, eser sahibi, eser sahipligi karinesi.

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
Ankara, Tiirkiye, hbozgeyik@aybu.edu.tr, ORCID 0000-0002-9974-7459.
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PRESUMPTION OF OWNERSHIP OF ARCHITECTURAL WORK

ABSTRACT

The author of a work is the person who created it (FSEK 1/B and 8/1).
FSEK 11 and 12 regulate presumptions regarding the ownership of a work. The
presumption stipulated in FSEK 11 and 15 is an ordinary legal presumption that
can be proved otherwise. The presumption in question constitutes evidence
until proven otherwise.

The fact that a person's name appears as an architect in the project
submitted to the municipality constitutes an ordinary legal presumption that he
is the author of the work. The contrary of this presumption can be proved by
any kind of evidence. The burden of proof in this regard is on those who claim
this. The evidence submitted to the file in order to prove the contrary of the
presumption should be taken into consideration and evaluated by the court, and
the facts that do not eliminate the presumption and do not affect the issue of
authorship should not be taken into consideration.

Yargitay Hukuk Genel Kurulu (The General Assembly of Civil Chambers
of the Court of Cassation) decided that the copy of the project submitted to the
municipality is a written evidence proving the ownership of the author, the
contrary can be proved with any kind of evidence, and the obligation of proof
by deed against the deed pursuant to HMK 201 shall be applied only if the claim
to be proved is a legal transaction. The Supreme Court also pointed out that it
is not obligatory to prove the contrary of this presumption with a written
document, and that the project records in the chamber of architects or the
municipality are in the nature of a legal act, and therefore, the contrary can be
proved by any evidence.

Keywords: Architectural work, author, presumption of authorship.
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TELIF HUKUKUNUN TANIDIGI PANORAMA SERBESTiSi DRONLAR
ILE ALINAN GORUNTULER HAKKINDA DA UYGULANABILIR Mi? -
ALMAN MAHKEMELERININ KONUYA LISKIN YAKLASIMI VE
TURK HUKUKUNA BiR BAKIS

Dog. Dr. Pelin KARAASLAN"
OZET

Teknolojik yeniliklerin bas aktdrlerinden biri olan ve ozellikle gorsel
medya ve fotografcilik alaninda devrim yaratan dronlar, yiiksek kalitede hava
fotograflar1 ve videolarin kolaylikla elde edilmesini saglamaktadir. Ancak bu
yeni imkan, telif hukuku gibi eski ve koklii hukuki diizenlemelerle ¢atisma
potansiyeli barindirmaktadir. Teknolojik gelismelerin hizla benimsendigi
tilkelerden biri olan Almanya, bu konuda giincel bir tartismaya ev sahipligi
yapmaktadir.

Alman Telif Kanunu (UrhG) m. 59da “Kamusal yollarda, caddelerde veya
meydanlarda kalici olarak bulunan eserlerin resim veya grafik araglariyla,
fotograf veya filmle cogaltilmasi, dagitilmasi ve kamuoyuna sunulmasi serbesttir.”
seklinde bir diizenleme yer almaktadir. Eser sahibinden izin almadan onun
eserini kullanabilmeye imkan veren bu istisnai diizenlemenin, dronlar aracilig
ile havadan alinan goriintiileri de kapsayip kapsamadig1 konusunda birbirinden
farkli goriis ortaya koyan iki mahkeme karari bulunmaktadir. 25.11.2020
tarihinde Frankfurt Eyalet Mahkemesi (2-06 O 136/20), dron fotograflarinin
panorama serbestisi kapsaminda ele alinabilecegine hitkmetmis; buna karsin,
27.4 2023 tarihinde Hamm Yiiksek Eyalet Mahkemesi (4 U 247/21), bu
serbestinin, telif haklar1 ile korunan eserlerin havadan ¢ekilen fotograflarinin
yaymnlanmasina ozgiirliik tanimayacagi sonucuna varmustir. Hamm Yiiksek
Eyalet Mahkemesine gore -her ne kadar hitkmiin lafzi eserin karasal diizlemde

Eskigehir Osmangazi Universitesi Hukuk Fakiiltesi, Fikri Miilkiyet Hukuku Anabilim Dali,
pelin karaaslan@ogu.edu.tr, ORCID: 0000-0001-5695-192X.

61 |



TURK V. Fikri Miilkiyet Hukuku %

[PATENT] Uluslararasi Sempozyumu

HUKUK FAKULTESI

kapladig1 alanin umuma agik bir yer olmasi gerektigine isaret etse de- eserin
“bulundugu” yerin degil, “gozlemlendigi” yerin umuma agik bir yer olmasi
gerekir. Zira diizenlemenin amaci, insanlarin herkesge ziyaret edilen cadde, yol
ve meydanlardan gecerken kendi gozleriyle gordiikleri manzaralari resim,
¢izim, fotograf ya da film seklinde izleyebilmelerine olanak tanimaktir. Ancak
mahkemeye gore eserin gézlemlendigi yer belirlenirken, yalnizca eserin 6zel bir
caba gerektirmeden ve perspektif genisletici yardimci araglar kullanmadan
algilanabildigi ortamlar dikkate alinmalidir. Ozel vasitalar kullanarak veya
goriisii engelleyen unsurlari kaldirarak gekilen fotograflar, yasal diizenlemenin
amact kapsaminda degildir. Hava sahasinin hava araglarinca serbestge
kullanilabiliyor olmasi, bu sahanin kamuya agik bir yer olarak kabul edildigi
anlamina gelmemektedir; zira hava sahasindan yapilan gozlem de vasitali bir
gozlemdir.

Bu tebligde, yukarida anilan mahkeme kararlarinin Tirk Hukuku
acisindan referans olusturabilecek sekilde degerlendirilmesi amaglanmustir.
Nitekim FSEK m. 40da yer alan “Umumi yollar, caddeler ve meydanlara, temelli
kalmak iizere konulan giizel sanat eserlerini; resim, grafik, fotograf ve saire ile
¢ogaltma, yayma, umumi mahallerde projeksiyonla gosterme, radyo ve benzeri
vasitalarla yayimlama caizdir” diizenlemesi, Alman hukukundaki tartigmalara
dayanak teskil eden yasa hiikmii ile neredeyse birebir aynidir. Oncelikle
belirtelim ki Tirk Hukukundaki baskin goriise gore FSEK m. 40’mn
uygulanabilmesi i¢in eserin bulundugu yerin umuma siirekli agik olmasi veya
miilkiyetinin kamuya ait olmasi sart degildir. O halde Tiirk hukukunda da eserin
“umuma a¢ik alan tzerinde” konumlanmis olmasi degil, “umuma agik
alanlardan gozlemlenmek {izere” konumlanmis olmasi esas alinmak
istenmektedir. Kanaatimizce bu yaklagim isabetlidir. Peki eserin gozlemlendigi
alanin 06zel bir ¢aba sarf etmeden veya yardimci aletler kullanmadan
deneyimlenebilecek bir perspektif mi sunmasi gerekir? Kanaatimizce bu
degerlendirme yapilirken bu kez eserin “kamu mali” niteliginde bir alan
tizerinde bulunup bulunmadig dikkate alinmalidir. Bilindigi gibi kamu mal1
olarak nitelendirilen alanlar; ortak alanlar, sahipsiz alanlar ya da kamu
hizmetinin goriilmesine ayrilan alanlardir (Kadastro Kanunu m. 16). Sayet eser,
dogal niteligi geregi herkesin yararlanmasina agik sahipsiz alanlarda

| 62



TURK V. Fikri Miilkiyet Hukuku
[PATENT] Uluslararasi Sempozyumu

Vi
HUKUK FAKULTESI

bulunuyorsa veya cadde, sokak, meydan gibi “kamu orta mali” niteligindeki bir
alan tizerinde konumlanmigsa yahut kamu hizmetine tahsis edilmis bir mal
niteligindeyse, eseri goriintillerken vasita kullanilip kullanilmadigi 6nem
tasimamalidir. Bir diger ifadeyle bu tiir alanlarda bulunan eserlerin havadan
dron ile alinan goriintiileri, tipki karadan alinan goriintiileri gibi panorama
serbestisinden yararlanmalidir.

Buna karsin 6zel miilkiyete tabi olan veya kamu 6zel mali niteliginde
olan, dolayisiyla giris icin izin alma, bilet alma veya davetli olma gibi
prosediirler gerektiren alanlardaki eserlerin, yalnizca cadde, meydan ve
sokaklardan ek bir ¢caba veya 6zel ekipman gerektirmeden goriilebilen kisimlar:
istisnadan yararlanmalhidir. Dron gibi 6zel araglar kullanilarak veya goriisi
engelleyen unsurlar kaldirilarak cekilen fotograflarin, bu tiir eserler agisindan
yasal diizenlemenin amaci kapsaminda olmadig1 kanaatindeyiz.

Anahtar Kelimeler: Dronlar, hava sahasi, panorama serbestisi, kopya ve
teshir istisnas, telif haklari.
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IS THE PANORAMA FREEDOM RECOGNIZED BY COPYRIGHT LAW
APPLICABLE TO IMAGES TAKEN BY DRONES? - AN ANALYSIS OF
GERMAN JUDICIAL APPROACH AND A GLIMPSE INTO TURKISH

LAW

ABSTRACT

Drones, which stand out as one of the leading figures of technological
innovations and have revolutionized visual media and photography, enable the
effortless acquisition of high-quality aerial photos and videos. However, these
newfound capabilities pose potential conflicts with time-honored legal
regulations like copyright law. Germany, a country quick to adopt technological

advancements, is currently hosting a debate on this matter.

The German Copyright Act (UrhG) Section 59 states, “The reproduction,
distribution, and public presentation of works permanently situated in public
roads, streets, or squares by means of painting or graphics, photography, or film
are free.” This exception, allowing the use of a work without the owner's
permission, raises the question of whether it applies to images taken from the
air using drones. Two court decisions with differing views exist on this matter.
On November 25, 2020, the Frankfurt Regional Court (2-06 O 136/20) ruled
that drone photographs could be considered under the panorama freedom;
however, on April 27, 2023, the Hamm Higher Regional Court (4 U 247/21)
concluded that this freedom does not extend to the publication of aerial
photographs of copyrighted works. According to the Hamm Higher Regional
Court, although the wording of the ruling seems to indicate that the work must
be in a publicly accessible terrestrial space, it's the location from where the work
is observed that must be public. The intent of the regulation is to allow people
to capture with their own eyes the views they see while passing through
commonly visited streets, roads, and squares in forms such as paintings,
drawings, photographs, or films. However, the court opined that in determining

the observed location, only environments where the work can be perceived
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WKiz,

without special effort and without the use of perspective-enhancing tools should
be considered. Photos taken using special means or by removing view-
obstructing elements do not fall within the scope of the legal provision. The free
use of airspace by aircraft does not imply that this space is considered a public

place, as observation from the air is still a mediated observation.

This paper aims to evaluate these court decisions in the context of Turkish
Law. The provision in the FSEK Section 40, which is almost identical to the
debated German law, states, “It is permissible to reproduce, disseminate, project
in public places, and broadcast via radio or similar means the fine arts
permanently placed on public roads, streets, and squares using painting, graphics,
photography, etc.” It's important to note that the dominant view in Turkish Law
is that for the application of FSEK Section 40, it is not necessary for the location
of the work to be continuously open to the public or for the property to be
publicly owned. Therefore, in Turkish law, the principle is that the work should
be positioned to be observed from a public area, not necessarily located on a
public area. We believe this approach is correct. Does the area from which the
work is observed need to offer a perspective that can be experienced without
special effort or tools? In evaluating this, whether the work is located on a public
property should be considered. Public property includes common areas,
ownerless spaces, or areas designated for public service (Cadastre Law Section
16). If the work is naturally accessible to everyone in ownerless areas or located
on a public property like streets or squares, or if it's designated for public service,
then the use of means such as drones should not matter. Images of works in such
areas taken from the air should benefit from panorama freedom, just like images
taken from the ground.

Conversely, works located in areas subject to private ownership or
considered private public property, which require procedures like permission,
ticket purchase, or invitation for entry, should only benefit from the exception
for parts visible from streets, squares, and roads without extra effort or special

equipment. We believe that photographs taken using special means like drones
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or by removing obstacles to view should not fall within the scope of the legal

provision for such works.

Keywords: Drones, airspace, panorama freedom, reproduction and

exhibition exception, copyrights.
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KORSAN DiJiTAL KITAPLAR HUSUSUNDA DEVLETLERIN POZITIiF
YUKUMLULUGU MESELESI: AVRUPA INSAN HAKLARI
MAHKEMESI’NIN KOROTYUK/UKRAYNA KARARININ FiKRi
MULKIYET HUKUKU KAPSAMINDA DEGERLENDIRILMESI

Av. Dr. Salih INAN"

OZET

Fikri miilkiyetin korunmasi, anayasamizda yer alan temel ilkelerle yakin
iligki icerisindedir. Ozellikle Tiirkiye Cumhuriyeti Anayasas’nin “Bilim ve
Sanat Hiirriyeti” baslikli 27’nci maddesi, “Miilkiyet Hakki” baghkli 35’inci
maddesi ve diger maddeler ile “Milletleraras1 Andlagmalar1 Uygun Bulma”
baslikli 90’nc1 maddesi dogrultusunda Avrupa Insan Haklar1 Sézlesmesi'ne Ek
1 Numarali Protokol'tin 1'inci maddesi fikri miilkiyetin korunmas: agisindan
onem arz etmektedir.

Miilkiyet hakkinin korunmas: hususunda devletlerin sadece negatif
yikiimliliiklerinin olmadigi, ayni1 zamanda pozitif yiikiimliliiklerinin de
oldugu insan haklar1 hukukunda kabul géren bir husustur. Bununla birlikte
Avrupa Insan Haklar1 Mahkemesi (“AIHM”) i¢tihadina bakildiginda miilkiyet
hakk: hususunda devletlerin pozitif yiikkiimliiligii meselesinin yakin zamanlara
kadar pek de fikri miilkiyet baglaminda ele alinmadigy, fikri milkiyet haklarina
iliskin pek de sik karar verilmedigi goriilmektedir.

Avrupa Insan Haklar1 Mahkemesi son yillarda fikri miilkiyet alaninda
oncii nitelikte kararlar tesis etmektedir. Bu noktada Avrupa Insan Haklari
Mahkemesinin Korotyuk/Ukrayna karari', korsan yaymlar karsisinda
devletlerin pozitif yiikiimliiliiklerinin neler oldugu meselesi incelenirken ele
alinmasi gereken onemli bir ictihat olarak belirmektedir. S6z konusu kararda

Istanbul Barosu
' Avrupa Insan Haklari Mahkemesi, 74663/17 Bagvuru numarali 19.01.2023 tarihli
Korotyuk/Ukrayna karari.
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Avrupa Insan Haklar1 Mahkemesi 6zetle, bagvurucunun Ukrayna noterlik
hukukuna iligkin bilimsel nitelikteki kitabinin internet ortaminda yasa dis1
olarak indirilmesi karsisinda uzun siiren ve etkisiz sorusturmanin ilgili devletin
pozitif yiikimliligine aykiri oldugunu ve bu durumun bagvurucu eser
sahibinin miilkiyet —hakkinin ihlaline sebebiyet verdigi yoniinde
degerlendirmelerde bulunmugtur. AIHM ictihadina bakildiginda etkin
sorusturma yitkiimlilligiiniin miilkiyet hakkindan ziyade yasam hakki ve
iskence yasag1 kapsaminda ele alindig1 dikkate alindiginda, etkin sorusturma
ylriitilmemesi sebebiyle bagsvurucunun fikri miilkiyet hakkinin ihlal edildigi
yoniinde verilmis bu ilk karar insan haklar1 yargisinda fikri miilkiyet haklarinin
nasll ele alinacagi sorusuna verilecek cevaplar agisindan 6nem arz etmektedir.

Tebligimizin ilk kisminda s6z konusu kararin agiklanmas: ve fikri
miilkiyet hukuku baglaminda kararda 6nem arz eden hususlarin ele alinmasi
planlanmaktadir. Tebligimizin ikinci kisminda ise s6z konusu kararin ATHM
ictihadinin fikri miilkiyet haklarina iliskin evrimi dogrultusunda ne gibi
hususiyetler arz ettigi, insan haklar1 yargisinda fikri miilkiyetin korunmasi
hususunun ilerleyen dénemlerde ne gekilde ve nasil ele alinabilecegi ATHM
ozelinde ele alinacaktir.

Anahtar Kelimeler: Devletin pozitif yikimliligi, Korsan yayinlar,
Etkin sorusturma yitkiimliliigii, Miilkiyet hakki, Fikri miilkiyetin korunmasi.
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THE ISSUE OF POSITIVE OBLIGATION OF STATES REGARDING
PIRATED E-BOOKS:

A REVIEW OF THE KOROTYUK/UKRAINE DECISION WITHIN THE
SCOPE OF INTELLECTUAL PROPERTY LAW

ABSTRACT

The protection of intellectual property is in a close relationship with the
fundamental principles of the Constitution of the Republic of Turkey.
Especially the 27th Article of the Turkish Constitution titled “Freedom of the
Arts and Sciences”, 35th Article titled “Right to Property” with other relevant
articles and in line with Article 90 titled "Ratification of International Treaties",
Article 1 of Protocol No. 1 to the European Convention on Human Rights are
of importance for the protection of intellectual property.

It is widely accepted in human rights law that states don’t only have
negative obligations regarding the protection of human rights law but they have
positive obligations as well. When the case law of European Court of Human
Rights (“ECHR?”) is observed, it is evident that intellectual property is not often
addressed in the context of the positive obligation of the states with respect to
property law and not many decisions of the Court are about intellectual
property rights.

In recent years, European Court of Human Rights has started to make
trailblazing decisions in the field of intellectual property. Here, the
Korotyuk/Ukraine decision® of European Court of Human Rights appears to be
an important precedent when analyzing the subject of the positive obligation of
states relating to pirated books. In the aforementioned decision, the Court,
briefly put, made the assessment that after the applicant illegally downloaded a
book of scientific nature on the topic of Ukrainian notary public law the long
and ineffective investigation process that took place was indeed against the
positive obligation of the state and this prejudiced the right to property of the

2 European Court of Human Rights, Korotyuk/Ukraine decision dated 19.01.2023, Application
number 74663/17
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author. When the case law of ECHR is analyzed it is apparent that the obligation
to investigate effectively is usually considered within the context of the right to
live and freedom from torture and inhuman or degrading treatment. Therefore,
this pioneering decision that declares that the owner’s intellectual property
right was violated because of the delayed and ineffective investigation should
be considered significant when answering the question of how intellectual
property rights should be evaluated in human rights adjudication.

In the first part of our paper, the decision and its important aspects
regarding intellectual property law is explained. In the second part, the
importance of the decision in the evolution process of ECHR’s intellectual
property case law is explained and also the protection of intellectual property
in human rights is assessed in the context of ECHR.

Keywords: Positive obligation of states, Pirated publications, Effective
investigation, property rights, Protection of intellectual property.
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ABAD’IN C-147/20, C-204/20, C-224/20 KARARLARI ISIGINDA
ILACLARIN PARALEL ITHALAT iCIN YENIDEN PAKETLENMESI

Dog. Dr. Sirr1 DUGER’

OZET

Paralel ila¢ ithalati, Avrupa Birligi (AB) hukukunun mallarin serbest
dolagimi ilkesine dayali olarak AB pazarinda uluslararasi ticaretin temel
bicimlerinden biri kabul edilmektedir. Paralel ithalat i¢in marka hakkinin
titketilmesi gerekir. Paralel ithalat agisindan, haklarin tiiketilmesi ve mallarin
serbest dolasimi mutlak olmayip ozellikle {iriin kalitesinin ve giivenliginin

korunmast ile fikri miilkiyet haklarinin korunmas: gibi nedenlerle sinirlidir.

Paralel ithal edilen ilaglarin yeniden ambalajlanmasina iliskin konular
Avrupa Birligi Adalet Divan1 (ABAD) tarafindan bir¢ok kez ele alinmstir.
Bristol Myers Squibb davasinda (C-427/93, C-429/93 ve C-436/93 sayili
birlestirilmis davalara iligkin 11 Temmuz 1996 tarihli ABAD karar1) ABAD, bir
paralel tibbi tiriin ithalat¢isinin, ticari marka sahibinin izni olmaksizin iiriinii
yeniden ambalajlayabilmesi i¢in yerine getirmesi gereken ve “BMS kosullarr”
olarak adlandirilan bes kural belirlemistir. Bu kurallara uyuldugu takdirde,
marka hakk: sahibinin AB iginde ilaglarin paralel ithalatina karsi ¢ikmasi
hukuken miimkiin degildir. Ancak asagidaki bes kosul yerine getirilmedigi

takdirde marka hakki sahibinin paralel ithalata kars1 ¢cikmasi miimkiindiir:

—  Yeniden ambalajlamanin, iriinlerin ithal edildigi iilkede piyasaya

sunulabilmesi 6rnegin ulusal mevzuat gore zorunlu olmasi,

- Uriiniin degistirilmemis orijinal halinde olmas,

Yalova Universitesi Hukuk Fakiiltesi, {dare Hukuku Anabilim Dali, ORCID:0000-0002-
1132-8138.
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—  Paralel ithalatginin marka hakki sahibine yeniden ambalajlama

konusunda 6nceden bildirimde bulunmasi,

—  Yeni ambalajin, yeniden ambalajlamadan sorumlu kurulusun bir
isaretini icermesi ve
—  Yeni sunumun Ornegin, bir kusur veya kotii kaliteli ambalaj

nedeniyle ticari markanin itibarina zarar vermemesi.

ABAD tarafindan yapilan bu belirlemeler sonrasinda AB Hukukunun
ilaglarin ruhsatlandirilmasina dair mevzuatinda Sahte Ilaglar Direktifi (FMD)
olarak bilinen 2011/62/EU sayili Direktifle degisiklik yapilmistir. Direktif, tibbi
triinlere belirli giivenlik ozelliklerinin (benzersiz bir tanimlayici ve tahrif
edilmeyi onleyici bir cihaz gibi) eklenmesini 6ngormektedir. Bu 6zellikler, soz
konusu {riiniin orijinal oldugunu ve tahrif edilmedigini garanti altina

almaktadir.

ABAD tarafindan verilen C-147/20 Novartis Pharma GmbH v Abacus
Medicine A/S [2022], C-204/20 Bayer Intellectual Property GmbH v
kohlpharma GmbH [2022] ve C-224/20 Merck Sharp & Dohme BV and Others
v Abacus Medicine A/S and Others [2022] kararlarinda Mahkeme ilaglarin
paralel  ithalati  icin = paralel  ithalatgt  tarafindan  yeniden
paketlenmesinin/ambalajlanmasinin marka hakkini ihlal edip etmedigini

degerlendirmistir.

ABAD, bir ilacin dis ambalajinda ambalajin paralel ithalat yapan
tarafindan acildigina dair izlerin bulunmasinin, bu dig ambalajin
degistirilmesini hakli kilmak igin tek bagina yeterli olmadig1 goriisiindedir.
Dolayisiyla, paralel ithalat yapanlar, ithalat pazarindaki yerel diizenlemelere
uymak icin yaptiklar1 degisikliklerin bir ilacin dis ambalajinda iz birakmis
olmasina dayanarak ilaci tamamen yeniden ambalajlayamazlar. Yeniden

ambalajlama objektif olarak gerekli olmalidir.

flaglarin paralel ithalatina dair Sinai Miilkiyet Kanunu madde 152 ile
ilaglarin giivenli, etkili ve kaliteli bir sekilde piyasaya sunulmasi i¢in olusturulan

mevzuat arasindaki iliskinin AB ile aramizdaki giimriik birligi de dikkate
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alinarak degerlendirilmesi gerekmektedir. {laglarin paralel ithalati igin yeniden
ambalajlanmasinin hukuka uygun olup olmadigina dair ABAD’in giincel
ictihatlar1 bu degerlendirme igin yol gosterici niteliktedir.

Anahtar Kelimeler: Hac;lar, Paralel Tthalat, Marka Hakkinin Tiiketilmesi,
Yeniden Paketleme, [laglarin Ruhsatlandirilmast.
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REPACKAGING OF MEDICINES FOR PARALLEL IMPORT IN THE
LIGHT OF CJEU DECISIONS C147/20, C204/20, C-224/20

ABSTRACT

Parallel import of medicines is considered one of the basic forms of
international trade in the EU market, based on the principle of free movement
of goods of European Union (EU) law. For parallel importation, the trademark
right must be exhausted. In terms of parallel imports, the exhaustion of rights
and the free movement of goods are not absolute but are limited for reasons such
as the protection of product quality and safety and the protection of intellectual
property rights.

Issues regarding the repackaging of parallel imported medicines have
been addressed many times by the Court of Justice of the European Union
(CJEU). In the Bristol Myers Squibb case (CJEU judgment of 11 July 1996 in
consolidated cases C-427/93, C-429/93 and C-436/93) the CJEU ruled that an
importer of a parallel medicinal product could repackage the product without
the consent of the trademark owner. It has set five rules that must be fulfilled,
called “BMS conditions”. If these rules are followed, it is not legally possible for
the trademark owner to object to parallel imports of medicines within the EU.
However, it is possible for the trademark right owner to oppose parallel imports

if the following five conditions are not met:

—  Repackaging is mandatory in accordance with national legislation,
for example, for the products to be placed on the market in the

country from which they are imported,

—  The product must be in its original unaltered condition,
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—  The parallel importer must notify the trademark right owner in

advance about repackaging,

— The new packaging must contain a mark of the organization

responsible for the repackaging, and

—  The new offering does not damage the reputation of the trademark,

for example, due to a defect or poor-quality packaging.

Following these determinations made by the CJEU, changes were made
in the legislation of EU Law on the authorisation of drugs with the Directive No.
2011/62/EU, known as the Falsified Medicines Directive (FMD). The directive
provides for the addition of certain security features (such as a unique identifier
and an anti-tampering device) to medical products. These features ensure that

the product in question is original and has not been tampered with.

CJEU decisions C 147/20 Novartis Pharma GmbH v Abacus Medicine
A/S [2022], C 204/20 Bayer Intellectual Property GmbH v kohlpharma GmbH
[2022] and C-224/20 Merck Sharp & Dohme BV and Others v Abacus Medicine
In A/S and Others [2022], the Court considered whether the repackaging of
medicines by the parallel importer for parallel import infringed the trademark
right.

The CJEU is of the opinion that the presence of traces on the outer
packaging of a medicine indicating that the packaging was opened by the
parallel importer is not sufficient to justify the replacement of this outer
packaging. Therefore, parallel importers cannot completely repackage a drug
because changes they have made to comply with local regulations in the import
market have left a mark on a drug's outer packaging. Repackaging must be

objectively necessary.

The relationship between Article 152 of the Industrial Property Law on

parallel importation of medicinal products and the legislation established for
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the safe, effective and high quality placing of medicinal products on the market
should be evaluated by taking into account the customs union with the EU. The
recent case law of the CJEU on the lawfulness of repackaging of medicinal

products for parallel importation is instructive for this assessment.

Keywords: Pharmaceuticals, Parallel Importation, Exhaustion of a

Trademark, Repackaging, Authorisation of Pharmaceuticals.
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MARKA HUKUKUNDA SESSiZ KALMA YOLUYLA HAK KAYBINDA
KOTUNIYET KAVRAMI

Dr. Ogr. Uyesi Pinar UZUN SENOL'

OZET

Marka hukuku bakimindan sessiz kalma yoluyla hak kaybi, dnceki hak
sahibinin birbirini izleyen bes yil boyunca sonraki tarihli marka sahibinin
marka tesciline sessiz kalmasi durumunda, hakkaniyet geregi, onceki hak
sahibinin sahip oldugu dava hakkina getirilmis bir sinirlamadir. 6769 sayili
Sinai Miilkiyet Kanunu md. 25/6 ile marka hukuku kapsaminda yasal dayanag:
olusan sessiz kalma yoluyla hak kaybi, sonraki tarihli marka sahibi tarafindan
kullanilabilecek bir savunma nedenidir. Bu savunma, sonraki tarihli marka
sahibi tarafindan hakkini kaybetme riskini tagtyan onceki hak sahibi aleyhine
salt markanin hiikiimstizligi davasinda ileri stiriiliir.

Sessiz kalma yoluyla hak kaybi savunmasinin kabul edilmesi, sonraki
tarihli marka sahibi tarafindan meydana gelen ihlali hukuka uygun héle
getirmektedir. Ancak, bu diizenlemenin tek istisnasi sonraki tarihli marka
sahibinin koétiiniyetli olmasidir. Bu itibarla kotiiniyetli olma hélinin
nitelendirilmesi, maddenin uygulanma esasi agisindan énem arz eder. Ancak,
sessiz kalma yoluyla hak kaybinda kétiiniyet kavrami, Kanunda ayr1 bir madde
icerisinde ve detayl bir sekilde diizenlenmemistir. Ote yandan, kétiiniyetli olma
hélinin olusumuna dair 6gretide farkli goriislere yer verilmis ve Yargitay'in da
aksi yonde verdigi kararlar olmustur. Bir tescil engelinin mevcut oldugunun
bilinmesi veya bilinmesinin gerekmesi, koétiiniyetin varligr igin yeterli
goruldugi gibi; kotiiniyetin tespiti i¢in tescilin bilinmesi veya bilinmesi
gerekliliginin yaninda, sonraki marka sahibinin 6nceki hak sahibinin hakkin

Nuh Naci Yazgan Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Ana Bilim Daly,
(pusenol@nny.edu.tr, ORCID: 0000-0002-1660-316X).
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engellemek, onun hakkindan haksiz olarak faydalanmaya c¢alismak gibi
amaglarla desteklenmesi gerektigi de savunulmustur.

Kotiiniyetin tespitinin ardindan kétiiniyetin  aranacagi anin  da
belirlenmesi, sessiz kalma yoluyla hak kaybi savunmasinda dikkate alinmasi
gereken diger dnemli unsurdur. Oyle ki, kétiiniyetin sonraki markanin tescil
edildigi andan itibaren var olmas ile daha sonradan olusmasi, sessiz kalma
yoluyla hak kayb1i savunmasinin uygulanabilirliginde farkliliklar meydana
getirir. Ayrica, kotiiniyetin markanin tescil bagvurusu esnasinda bilinmesinin,
sonraki marka sahibine savunma imkani vermeyecegi yoniinde bir sonuca
kanaatimce ulagilmasina ragmen, 6gretide aksi yonde goriisler ileri siiriilmiis ve
Yargitay kararlarinda da kotiiniyetin zaman igerisinde diirtistlilk kuralina uygun
bir davranisa doniismesini kabul eden, hukuk diizeninin 6nceki hak sahibini,
kétiiniyetin varliginda dahi, sonsuza kadar koruma yiikiimliiligi olmadigin
belirten sonuclara varilmustir.

Kanunda ayr1 bir maddede, detayli bir sekilde yer verilmeyen sessiz
kalma yoluyla hak kaybinda kétiiniyet kavraminin genis kapsamli ele alinmasi
gerektigi gortsiinden hareketle, bu caliymada, Oncelikle, marka hukuku
kapsaminda sessiz kalma yoluyla hak kayb1 savunmasinin olusum sartlarindan
biri olan “kotiiniyetli olmama hali” ogretideki farkli goriisler etrafinda ve
Yargitay'in benimsedigi ayr1 ¢oziim esaslar1 kapsaminda degerlendirilecektir.
Ardindan, kotiiniyetin aranacagi anin tespiti ile birlikte, kotiiniyetin
baslangigtan beri var olmasinin savunmanin gegerliligine olan etkisi tizerinde
durulacak ve kotiiniyete ragmen uzun siire sonra dava agilmasinin savunmaya
olast etkisi yine 6greti ve Yargitay kararlar1 dogrultusunda degerlendirilecektir.

Anahtar Kelimeler: Marka hukuku, sessiz kalma yoluyla hak kaybi,
kotiiniyet.
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WKiz,

THE CONCEPT OF BAD FAITH IN LIMITATION IN CONSEQUENCE
OF ACQUIESCENCE IN TRADE MARK LAW

ABSTRACT

In terms of trade mark law, limitation in consequence of acquiescence is
a restriction imposed on the right to sue of the previous proprietor, as a matter
of equity, if the previous proprietor is acquiescence about the trade mark
registration of the later trade mark proprietor for a period of five successive
years. Limitation in consequence of acquiescence, which has a legal basis within
the scope of trade mark law with Industrial Property Law No. 6769 art. 25/6, is
a ground of defense that can be used by the proprietor of a later date trade mark.
This defense is alleged only in a trade mark invalidation proceedings against the
previous proprietor who is at risk of forfeiture by the later trade mark proprietor.

Accepting the defense of limitation in consequence of acquiescence
makes the infringement committed by the later trade mark proprietor legal.
However, the only exception to this regulation is if the later trade mark
proprietor is in bad faith. In this respect, characterizing the state of being in bad
faith is important in terms of the basis of application of the article. However, the
concept of bad faith in limitation in consequence of acquiescence is not
regulated in detail in a separate article in the law. On the other hand, different
views have been included in the doctrine regarding the formation of the state of
being in bad faith, and the Supreme Court has made contrary decisions. Being
aware or should have been aware of that a registration obstacle exists is deemed
sufficiently for the existence of bad faith; in addition to the necessity of being
aware or should have been aware of the registration in order to detect bad faith,
it has also been argued that the later trade mark proprietor must be supported
for purposes such as preventing the rights of the previous proprietor and trying
to unfairly benefit from his rights.

Aftermath of the detection of bad faith, determining the moment when
bad faith will be sought is another important element that should be deemed in
the defense of limitation in consequence of acquiescence. In fact, whether the
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bad faith exists from the moment the trade mark is registered or occurs later
creates differences in the applicability of the defense of limitation in
consequence of acquiescence. Moreover, although to my point of view, a
conclusion has been reached that the knowledge of bad faith during the
registration application of the trade mark will not give the later trade mark
proprietor the opportunity to defend, contrary opinions have been alleged in
the doctrine and in the decisions of the Supreme Court, the previous proprietor
of the legal order accepts that bad faith turns into a behavior in accordance with
the rule of honesty over time. Conclusions have been reached stating that even
in the presence of bad faith, there is no obligation to protect indefinitely.

Based on the view that the concept of bad faith in limitation in
consequence of acquiescence, which is not included in detail in a separate article
in the law, should be addressed comprehensively. In this study, first of all, "the
stiuation of not being in bad faith", which is one of the conditions for the
formation of the defense of limitation in consequence of acquiescence within
the scope of trade mark law, will be evaluated around the different views in the
doctrine and within the scope of the separate solution principles adopted by the
Supreme Court. Then, the determination of the moment when bad faith will be
sought and the effect of the existence of bad faith from the beginning on the
validity of the defense will be emphasized. The possible impact on the defense
of filing a lawsuit after a long time despite bad faith will be evaluated in line with
the doctrine and the decisions of the Supreme Court.

Keywords: Trade mark law, limitation in consequence of acquiescence,
bad faith.
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AVRUPA BIRLIGI ADALET DIVANI KARARLARI ISIGINDA TESCILLI
MARKALARA ILISKIN OLARAK UCUNCU KIiSILER TARAFINDAN
GERCEKLESTIRILEN VE AYIRT EDiCi NITELIKTE OLMAYAN
KULLANIMLARIN MARKA HAKKININ KAPSAMI VE ISTISNALARI
CERCEVESINDE DEGERLENDIRILMESI

Dr. Basak KARMUTOGLU'
OZET

Marka hakkinin kapsami ve istisnalarina iligkin olarak konumuz
acisindan 6nem arz eden diizenlemeler 2017/1001 sayili Avrupa Birligi Marka
Tiztgi'niin 9. ve 14. maddeleri ile 2015/2436 sayili Avrupa Birligi Marka
Direktifinin 10. ve 14. maddelerinde ve yine bu hiikiimlere paralel olarak
diizenlenen 6769 sayili Sinai Miilkiyet Kanununun 7. maddesinde yer
almaktadir.

Caligmamiz agisindan onemli olan husus, tescilli markanin {i¢iincii
kisiler tarafindan ayirt edici nitelikte olmayan kullanimlarinin ilgili madde
hitkmii ¢ercevesinde incelenmesidir. Doktrinde marka hakkina tecaviizden soz
edilebilmesi i¢in Giglincii kisi tarafindan gergeklestirilen kullanimin markasal
bir kullanim olmasi gerektigini savunan bir goriis mevcuttur. Bu goriis birtakim
mahkeme kararlar1 ile de desteklenmistir. Avrupa Birligi Adalet Divanrnin
(ABAD) tecaviiziin tespitine yonelik sonraki tarihli kararlarinda ise marka
sahibine taninan korumanin genisletildigi ve markanin yalmizca koken
gosterme fonksiyonuna degil, ayn1 zamanda reklam, iletisim gibi diger
fonksiyonlarina da zarar verilmesi halinde tigiincii kisi kullanimlarinin marka
sahibi tarafindan engellenebilecegi goriilmektedir. Mahkeme tarafindan
benimsenen bu yaklasgim fonksiyon teorisi olarak adlandirilmaktadir. Bu
durumda ilgili kararlar geregi, ayirt edici nitelikte olmayan birtakim kullanimlar

Tarsus Universitesi Meslek Yitksek Okulu Adalet Programi Ogretim Gérevlisi
(basakkarmutoglu@tarsus.edu.tr, ORCID: 0000-0003-3080-0781).
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da marka hakkina tecaviiz fiili olusturabilmektedir. Bununla beraber, ABde
yapilan mevzuat degisiklikleri ile marka sahibinin haklarinin tiglincii kisilerin
ve genel olarak toplumun menfaatleri de gozetilerek kisitlanmak istendigi 6ne
stirtilmektedir. Gergekten de 2017/1001 sayili AB Marka Tiiztigii ve 2015/2436
sayili AB Marka Direktifinde ABAD tarafindan benimsenen fonksiyon
teorisinin mevzuata alinmadig: ve tescilli markalarin tiglincii kisiler tarafindan
ayirt edici nitelikte olmayan kullanimlarinda, tigiincii kisilerin ihtiyaglarina
daha fazla 6nem verildigi goriilmektedir. Lakin tigiincti kisi kullanimlarinin
tecaviiz niteligi tasimamasi i¢in bunlarin ticari ve sinai konulardaki diiriist
uygulamalara uygun olmas gerekir.

Diiriist uygulamalarin tespiti de marka hakkinin kapsamini belirleme
acisindan  olduk¢a Onemlidir. Birtakim yazarlar markasal kullanimin
bulundugu durumlarda diiriist uygulamalardan soz edilemeyecegini 6ne
stirmektedir; fakat markasal kullanim 6l¢iitii cogu zaman diiriist uygulamalarin
tespiti agisindan yetersiz kalmaktadir. Ozellikle de geleneksel olmayan marka
tiirlerinden olan renk markalari ve ii¢ boyutlu markalar gibi markalarda tiiincii
kisi kullanimlarinin markasal bir kullanim olup olmadigini tespit etmek
olduk¢a giigtiir. Nitekim ABAD kararlarina bakildiginda da diiriist
uygulamalarin tespiti agisindan markasal kullanim 6l¢iitiinden daha genis
yorum yapildigi, burada marka hakki sahibinin menfaatlerinin yani sira ti¢iincii
kisilerin ve kamu menfaatinin de dikkate alinarak genis bir bakis agisi ile
hareket edildigi ve konuya iliskin somut birtakim verilerin de dikkate alindig:
gortilmektedir. Buna gore, tigiincti kisi kullanimi ayirt edici nitelikte olsa dahi
ABAD kararlar1 geregi, ti¢iincii kisinin niyeti ve markaya zarar vermemek i¢in
herhangi bir ¢aba gosterip gostermedigi de dikkate alinarak kullanimi yine
diiriist kullanim kapsaminda kalabilecektir. Bu sebeplerle ¢alismada, ABAD
kararlar1 esas alinarak, tescilli bir markanin tiglincii kigiler tarafindan ayirt edici
nitelikte olmayan kullanimlar1 marka hakkinin kapsami ve istisnalari
cercevesinde incelenmistir.

Anahtar Kelimeler: Marka hakkina tecaviiz, diirtist kullanim, markanin
kullanimi, fonksiyon teorisi, marka hakkinin kapsami.
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EXAMINATION OF THE NON-DISTINCTIVE USES OF REGISTERED
TRADEMARKS BY THIRD PARTIES WITHIN THE SCOPE OF
TRADEMARK RIGHT AND ITS EXCEPTIONS IN THE LIGHT OF THE
COURT OF JUSTICE OF EUROPEAN UNION

ABSTRACT

Articles 9 and 14 of the Regulation 2017/1001 on the European Union
Trade Mark and articles 10 and 14 of the Directive 2015/2436 on the European
Union Trade Mark regulate the scope of trademark right and its exceptions
which are significant for our study Also, article 7 of Industrial Property Code
no. 6769 was regulated in line with these regulations.

This study examines the uses of registered trademarks by third parties
other than for the purposes of indicating origin within the framework of the
relevant provisions. There is an opinion in the doctrine defending that the use
of a third party should not be in the form of a “use as a mark” in order to remain
within the scope of honest practices. Some court decisions have supported this
opinion. On the other hand, in some of its following decisions the Court of
Justice of the European Union (CJEU) expanded the scope of protection granted
to trademark owners by providing the right to the owner to prevent the use of
the trademark if the use harms not only the origin function, but also the other
functions of the trademark such as advertising and communication. This
approach adopted by the court is called function theory. Thus, according to
relevant decisions, the uses which do not have the purpose of indicating origin
may also constitute trademark infringement. However it is claimed that the aim
of reforms made in the related EU regulations is to restrict the rights of
trademark owners by taking the interests of third parties and the public into
account. Indeed, the function theory adopted by CJEU is not mentioned in
Regulation 2017/1001 and Directive 2015/2436 on the European Union Trade
Mark and non distinctive uses of trademarks by third parties are prioritized.
However third parties’ uses must comply with honest practices in commercial
and industrial matters to avoid infringement of the trademark.
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It is important to determine what honest practices are to ascertain the
scope of the trademark right. Some authors claim that honest practices can not
be considered in cases where there is a “use as a mark’, but generally the criteria
of “use as a mark” is insufficient for the determination of honest practices.
Especially for non-traditional trademarks, such as color marks or three-
dimensional marks, it is very difficult to determine whether the use of a third
party is a “use as a mark” or not. As a matter of fact, it can be understood from
CJEU decisions that a broader interpretation is made than the criteria of “use as
amark” in the determination of honest practices, the court interprets “honesty”
from a broader perspective by taking the interests of trademark owners, third
parties and the public into account as well as some empirical elements regarding
the issue. Accordingly, even if the use of a third party is a distinctive use, in
accordance with the CJEU decisions, that use can remain within the scope of
honest practices by evaluating the third party’s intention and whether the third
party has made any effort to avoid any harm to the trademark. In this respect,
this study examines the non-distinctive uses of a registered trademark by third
parties within the scope of trademark owners’ rights and its exceptions based
on CJEU decisions.

Keywords: Trademark infringement, fair use, trademark use, function
theory, scope of trademark right.
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YARGITAY KARARLARI ISIGINDA YABANCI MENSEILI TANINMIS
MARKALAR BAKIMINDAN SESSiZ KALMA YOLUYLA HAK KAYBI

Av. Gokge ERGUN'
OZET

Ticari faaliyetlerinin kiiresel pazarda taninirliginin saglanmasina yonelik
biiyiikk oranda sermaye ve emek harcayan tegebbiisler, iriin ve hizmetlerinin
kalite simgesi niteliginde olan markalarinin itibarlarinin korunmas: ve
uluslararas: diizeyde korunmasini saglamak amaciyla taninmis marka tescili
korumasina basvurmaktadir. Prensip olarak marka tescili, marka sahibine
belirli bir cografik bolgede markasini kullanma ve rakiplerine karsi koruma
hakk: vermekte olup taninmis markalarin tescili ile bu haklarin yabanci
tilkelerde de taninmasi amaglanmaktadir. Taninmis bir markanin tescili bu
yolla, markanin izinsiz kullanilmasi veya taklit edilmesi durumunda hukuki
yollarla miicadele etme olanag1 sunar. Ne var ki, ticari faaliyetlerinin cografik
bazda gelisim siiresi boyunca diger bolgelerde ayni veya benzer isaretleri
barindiran markalarin tescil bagvurularina kars itiraz siiresinin gegilmesi, ayni
veya benzer isaretleri barindiran ticaret unvanlarinin siiresinde tespitinin
saglanamamasi ya da markanin taninirhgindan haksiz faydalanmak amaciyla
kullanimimna miidahalede ge¢ aksiyon alinmasi gibi taninmis marka
sahipliginden dogan haklarin hukuki siiresinde kullanilmamasi giindeme
gelebilmektedir. Nitekim taninmis marka sahibinin markasinin korunmasina
yonelik talepleri karsisinda sessiz kalma yoluyla hak kayb1 ve koti niyetli tescil
kavramlar1 degerlendirmeye alinmakta, s6z konusu talebin uygulanabilirligi
tespit edilmeye ¢alisilmaktadir.

TMK 2. maddesine dayanan sessiz kalma yoluyla hak kaybi, 6nceki hak

sahibinin uzun siire boyunca haklarini kullanmamas: ve ihlallere sessiz kalmasi
nedeniyle ticari ad ve isaret koruma hakkini kaybetmesini ifade etmekte olup

Avukat, Istanbul Barosu, gokce ergun@hotmail.com.
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bu ilke ile diiriistliik kurallarina uygun hak kullanimi vurgulanarak kotiiye
kullanimin 6nlenmesi amag¢lanmaktadir.

Bu hususta Yargitay kararlar1 incelendiginde, sessiz kalma yoluyla hak
kaybr ilkesi degerlendirilirken taninmis marka sahipligine iliskin 6ne siiriilen
taleplere yonelik olarak ihtilaf konusu markanin kotii niyetli tescil teskil edip
etmediginin incelenmesinden bu talep igin yapilan eylemlerin geliskili
davranma yasagina uygun diisiip diismedigine, ihtilaf konusu markanin
bilinmemesinin hayatin olagan akisina aykiriligindan markanin ¢esitli kullanim
tiirlerine dair pek ¢ok hususun dikkate alindig1 goriilmektedir.

Makalemiz nezdinde, Yargitay kararlari 1siginda yabanci mengeili
taninmis markalar tarafindan yoneltilen taleplerde ele alinan unsurlar
incelenmis ve yerlesik ictihat uygulamalar: ortaya konulmaya ¢aligilmistir. Bu
kapsamda oncelikle taninmis marka kavrami ve Paris Sozlesmesi kapsaminda
Tiirkiye'de tescilli olmayan taninmis markalara taninan haklar agiklanacak,
akabinde 556 say1l1 KHK ve SMK hiikiimleri ile Yargitay ictihatlar1 cercevesinde
sessiz kalma yoluyla hak kaybu ilkesi incelenecek ve yabanci menseili taninmig
markalarin taleplerine bu ilkenin uygulanmasina dair ictihat uygulamalar1 ele
almacaktir.

Anahtar Kelimeler: Sessiz kalma yoluyla hak kaybi, taninmis marka,
marka korumasi, ger¢ek hak sahipligi
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LOSS OF RIGHTS BY REMAINING SILENT IN RESPECT OF WELL-
KNOWN TRADEMARKS OF FOREIGN ORIGIN IN THE LIGHT OF
THE SUPREME COURT DECISIONS

ABSTRACT

Businesses that invest significant capital and effort in establishing their
global market presence apply for protection through the registration of well-
known trademarks to safeguard the reputation of their products and services,
which are considered symbols of quality. In principle, trademark registration
grants the owner the right to use their trademark within a specific geographical
region and provides protection against competitors. The registration of well-
known trademarks aims to extend these rights to foreign countries. Registering
a well-known trademark enables the owner to take legal action against
unauthorized use or imitation of their brand. However, during the period in
which a business's commercial activities expand geographically, issues may
arise, such as missing the deadline to object to trademark registration
applications in other regions, failing to timely identify businesses using similar
or identical signs, or not promptly addressing attempts to exploit the
trademark's reputation. Consequently, claims by well-known trademark owners
seeking protection of their brand may be evaluated in terms of principles such
as the "lack of response leading to loss of rights" and the concept of "bad faith
registration.

"The lack of response leading to loss of rights" principle, based on Article
2 of the Turkish Civil Code, signifies the loss of trademark and trade name
protection rights due to the failure to use these rights for an extended period.
This principle aims to prevent misuse by emphasizing the appropriate use of
rights according to the principle of fairness.

An examination of Turkish Supreme Court decisions shows that this
principle is applied when evaluating claims regarding the protection of well-
known trademarks. It is assessed whether the disputed trademark constitutes a
bad faith registration and whether the actions taken regarding this claim adhere
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to the principle of not behaving inconsistently. The aspect of whether the
disputed trademark is known or not is also taken into account.

In our article, we shed light on the elements considered in claims
presented by foreign-origin well known trademarks in the light of Turkish court
decisions and endeavor to reveal established jurisprudence practices. To do so,
we will first clarify the concept of well-known trademarks and the rights granted
to well-known trademarks not registered in Turkey under the Paris Convention.
Subsequently, we will examine the principle of "lack of response leading to loss
of rights" within the framework of Statutory Decree No. 556 and the Industrial
Property Code (IPC) provisions and explore the jurisprudence regarding the
application of this principle to claims by foreign-origin well-known trademarks.

Keywords: Loss of rights by remaining silent, well-known trademark,
protection of trademark, right holdership.
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SINATI MULKIYET HAKLARINA ILISKIN YABANCI MAHKEME
KARARLARININ TANINMASI VE TENFIZINDE MUNHASIR YETKI
SORUNU

Prof. Dr. Sema CORTOGLU KOCA"
OZET

Giinlimiizde, sinai miilkiyet haklarinin sinir Otesi ihlallerine iligkin
uyusmazliklarin sayisi giderek artmaktadir. Sinai miilkiyet haklarinin ihlali bir
tilkede gerceklestikten sonra etkilerinin bir bagka tilkede hatta birden fazla
iilkede gostermesi de miimkiindiir. Ornegin, Italyan bir ¢anta iireticisinin
tasariminin Yunanistan’da kopyalanarak, tiretilmesi ardindan bir internet sitesi
araciligi ile Tiirkiye’de ve bir¢ok iilkede satilmasi ya da Alman teknoloji sirketi
ile Tiirk sirketi arasinda yapilan patent lisans so6zlesmesinin ihlal edilmesi. Sinai
miilkiyet haklarinin ihlali halinde Tirkiye'de dava agilabilecegi gibi, baz
durumlarda da yurt diginda dava agilabilmektedir. Yabanci devlet
mahkemelerince verilen kararlarin Tiirkiye’de kesin delil veya kesin hitkiim
etkisi kazanmas1 ve icra edilebilmesi i¢cin bu kararlarin tanima ve tenfiz
sartlarini yerine getirmesi gerekir.

Teblig, yabanci devlet mahkemelerinin sinai miilkiyet haklarina iliskin
vermis oldugu kararlarin Tirkiye'de taninmasi ve tenfizinde karsilasilan
miinhasir yetki probleminin yargi kararlar1 ¢ergevesinde tartisilmasina
iligkindir.

Sinai miilkiyet haklarina iligkin yabanci mahkeme kararlarinin taninmasi
ve tenfizi icin Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda
Kanun’unda (MOHUK) yer alan sartlarin yerine gelmesi gerekmektedir. Bu
sartlar bakimindan konumuz bakimindan 6nemli olan husus ise, yabanci
mahkeme kararinin Tiirk mahkemelerinin miinhasir yetkisine girmemesidir.

Baskent Universitesi Hukuk Fakiiltesi Milletlerarast Ozel Hukuk Ogretim Uyesi, E-posta:
sema@baskent.edu.tr, ORCID: 0000-0001-6464-9034.
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Sinai miilkiyet haklarina iliskin yetki kurallarinin miinhasir yetki niteliginde
olmasi halinde bu konudaki yabanci mahkeme kararlarinin Tirkiye'de
taninmasi ve tenfizi MOHUK m. 54(1)(b) uyarinca s6z konusu olamaz.

O halde Sinai Miilkiyet Kanunu’nun 156. maddesinde yer alan yetki
kurallarin miinhasir yetki kurali olup olmadiginin belirlenmesi gereklidir.
Miinhasir yetki, bir devletin bagka bir devletin kamu hukuku islemlerini
gecersiz kilamayacagi genel kuralindan kaynaklanmaktadir. Devletler
birbirinden bagimsiz olduklarindan, bir devletin mahkemesinin bagka bir
devletin iglemini iptal etmesi uluslararas: hukukun ihlali olacaktr.

Calismamizda, Sinai Miilkiyet Kanunu'nda yer alan yetki kurallarinin
miinhasir  yetki kurallar1 olarak nitelendirilip nitelendirilemeyecegi
degerlendirildikten sonra sinai miilkiyet haklarina iligkin yeniden inceleme ve
degerlendirme kurulu kararlarinin iptali davasi, hiikiimsiizlik davasi ve
tazminat davasi gibi davalar bakimindan yabanci mahkeme kararlarinin
Tiirkiye’de taninmasinin ve tenfizinin miimkiin olup olmadig1 yarg: kararlari
cercevesinde incelenecektir.

Anahtar Kelimeler: Sinai miilkiyet haklari, tanima ve tenfiz, miinhasir
yetki, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK),
Sinai Miilkiyet Kanunu.
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THE PROBLEM OF EXCLUSIVE JURISDICTION IN THE RECOGNITION
AND ENFORCEMENT OF FOREIGN COURT DECISIONS RELATING TO
INDUSTRIAL PROPERTY RIGHTS

ABSTRACT

Nowadays, the number of disputes regarding cross-border violations of
industrial property rights is increasing. After the violation of industrial property
rights occurs in one country, it is possible for its effects to show in another country
or even in more than one country. For example, copying the design of an Italian
bag manufacturer in Greece, producing it and then selling it in Turkey and many
other countries through a website, or violating the patent license agreement
between a German technology company and a Turkish company. In case of
violation of industrial property rights, a lawsuit can be filed in Turkey, and in some
cases, a lawsuit can be filed abroad. In order for the decisions given by foreign state
courts to gain definitive evidence or final judgment effect and be enforced in
Turkey, these decisions must render the recognition and enforcement conditions.

The presentation is about discussing the problem of exclusive jurisdiction
encountered in the recognition and enforcement of decisions made by foreign state
courts regarding industrial property rights in Turkey, within the framework of
judicial decisions.

For the recognition and enforcement of foreign court decisions regarding
industrial property rights, the conditions set out in the Code on Private
International Law and Procedural Law must be rendered. The important point for
our subject in terms of these conditions is that the foreign court decision does not
fall under the exclusive jurisdiction of Turkish courts. If the jurisdiction rules
regarding industrial property rights are of exclusive jurisdiction, Turkish courts
cannot give the decision of recognition and enforcement of foreign court decisions.

Then, it is necessary to determine whether the jurisdiction rules in Article
156 of the Industrial Property Code are exclusive jurisdiction rules. Exclusive
jurisdiction derives from the general rule that a state cannot invalidate the
public law acts of another state. Since states are independent of each other, it
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would be a violation of international law for a court of one state to annul
another state’s action.

In our study, it will be evaluated whether the jurisdiction rules in the
Industrial Property Code can be described as exclusive jurisdiction rules. Then,
whether it is possible to recognize and enforce foreign court decisions in Turkey
in terms of cases related to industrial property rights such as invalidation,
revocation and compensation cases will be examined within the framework of
judicial decisions.

Keywords: Industrial property rights, recognition and enforcement,
exclusive jurisdiction, the Code on Private International Law and Procedural Law,
Industrial Property Code.
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YABANCI UNSURLU FiKRI MULKIYET UYUSMAZLIKLARINDA
“KORUMA ULKESi HUKUKU” (LEX LOCI PROTECTIONIS)
KAVRAMININ BELIRSIiZLiGI

Prof. Dr. Musa AYGUL*
Ars. Gor. Dr. Elif Hande ALTINTAS ACIKGOZ**

OZET

Fikri miilkiyete iliskin haklar, koruma {ilkesi hukukuna (lex loci
protectionis) tabidir. Yasal diizenlemeler, fikri miilkiyete iliskin haklarin tabi
oldugu hukuku farkl ifadelerle agiklamigsa da bu ifadelerin tamaminin lex loci
protectionis terimine karsilik geldigi yeknesak bir sekilde 6greti ve mahkeme
kararlarinda kabul edilmektedir. Ornegin, Tiirk hukukunda Milletlerarasi Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK)’un 23/1 hitkmiinde yer
alan “Fikri'miilkiyete iliskin haklar, hangi iilkenin hukukuna gore koruma talep
ediliyorsa o hukuka tabidir.” hilkkmi, yine Avrupa Birligi Hukuku agisindan
Roma II Tiiziigli m. 8/1°de yer alan “the country for which protection is claimed”
ifadesi, Isvigre Federal Milletlerarast Ozel Hukuk Kanunu m. 110/1
hiikmiindeki “the state for which protection of the intellectual property is sought”
ifadesi, Avusturya Milletleraras1 Ozel Hukuk Kanunu'nda “the law of the State
where the act of exploitation or infringement occurred” ifadesi, lex loci
protectionis terimine karsilik kullanilir. Ancak bu noktadaki esas sorun, lex loci
protectionis terimiyle kastedilen hukukun, hangi hukuk oldugudur. Lex loci
protectionis’in davaya bakan mahkemenin hukuku (lex fori) olabilecegini ifade
edenler oldugu gibi, ihlal yeri hukuku (lex loci delicti) veya fikri miilkiyet
hakkinin mense yeri (lex originis) oldugunu kabul eden yazarlar da vardir.

*  Selguk Universitesi Hukuk Fakiiltesi, Ticaret Hukuku ABD, 0000-0003-0363-9101,
(musaaygull @gmail.com)

**  Ankara Yildirim Beyazit Universitesi, Milletleraras1 Ozel Hukuk ABD, 0000-0002-0060-
7094, (ehandealtintas@gmail.com)
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Tirk 6gretisindeki yaklasim lex loci protectionis teriminin, davaciya tek
tarafli bir hukuk se¢imi verdigi yoniindedir. Buna gore birden fazla devlette
korunan fikri hak, bu devletlerde ayn kisi tarafindan ihlal edilmigse davaci,
koruma iilkesi hukuklarindan birisinin uygulanmasin1 segebilir. Kanaatimizce
bu yondeki bir yaklasim fikri miilkiyet haklarinin milkiligi ilkesine uygun
diigmemektedir. Sunumumuzda Avusturya Yiiksek Mahkemesi, Japonya Yiiksek
Mahkemesi ve Alman Federal Mahkemesi'nin vermis oldugu kararlar 1s181inda
lex loci protectionis’in ozellikle lex loci delicti, lex originis ve lex fori ile farki
aciklanacak ve lex loci protectionis baglama noktasinin ilkesellik ilkesi ile
uyumlu anlami ortaya konulmaya ¢alisilacaktir.

Anahtar Kelimeler: Fikri Miilkiyete Iliskin Haklar, Lex Loci Protectionis,
Korum Ulkesi Hukuku, Ulkesellik Ilkesi, Hukuk Secimi.
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UNCERTAINTY OF THE CONCEPT OF “THE COUNTRY FOR WHICH
PROTECTION IS SOUGHT” (LEX LOCI PROTECTIONIS) IN
INTELLECTUAL PROPERTY RIGHT DISPUTES WITH FOREIGN
ELEMENTS

ABSTRACT

Intellectual property rights are subject to the law of the country of
protection (lex loci protectionis). Although the legal regulations include
different expressions, it is uniformly accepted in the doctrine and court
decisions that all these expressions refer to the law of lex loci protectionis. For
example, according to article 23 (1) of International Private and Civil Procedure
Law “The rights of intellectual property are subject to the law of state according
to whose law their protection is demanded.”, again in terms of European Union
Law, the expression "the country for which protection is claimed" in Article 8(1)
of the Rome II Regulation, the expression "the state for which protection of the
intellectual property is sought” in Article 110/1 of the Swiss Federal Act on
Private International Law and in the Austrian Private International Law Code,
the phrase "the law of the State where the act of exploitation or infringement
occurred” corresponds to the term lex loci protectionis. However, the main
problem at this point is which law is meant by the term “lex loci protectionis”.
There are those who state that lex loci protectionis is lex fori, and there are also
authors who accept that it is lex loci delicti or lex originis.

The approach in Turkish law is that the term lex loci protectionis gives the
plaintiff a unilateral choice of law opportunity. Accordingly, if an intellectual
property right protected in more than one States and has been infringed by the
same person in those States, the plaintiff may choose to apply one of the laws of
the States where the right protected. In our opinion, such an approach does not
comply with the territoriality of intellectual property rights. In our presentation,
in the light of the decisions of the Austrian Supreme Court, German Federal
Court and Japanese Supreme Court the difference of the concept lex loci
protectionis with lex loci delicti, lex originis and lex fori will be explained and the
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meaning of the connecting factor lex loci protectionis in line with the principle
of territoriality will be tried to be revealed.

Keywords: Intellectual Property Rights, Lex Loci Protectionis, Country
of Protection, Principle of Territoriality, Choice of Law.
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YARGI KARARLARI CERCEVESINDE DAVA SARTI
ARABULUCULUGUN SINAT MULKIYET UYUSMAZLIKLARI
BAKIMINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Cansu KORKMAZ'
OZET

Taraflarin {izerinde serbest¢e tasarruf edebilecegi sinai miilkiyet
haklarindan dogan uyusmazliklarda, arabuluculuga bagvurulmasi kural olarak
ihtiyaridir. Ancak baz1 6zel hukuktan dogan uyusmazliklar bakimindan dava
sart1 arabuluculugun hukuk sistemimize dahil edilmesinin bir sonucu olarak,
birtakim sinai miilkiyet haklarindan dogan uyusmazliklar yoéniinden
arabuluculuga basvuru zorunlulugu dogmustur.

Dava sarti arabuluculuga tabi olan sinai miilkiyet haklariyla ilgili
uyusmazliklarda dava agilabilmesi i¢in arabuluculuga basvurulmas:i ve
taraflarin anlasamadigina dair tutanagin dava dilekgesine eklenmesi gerekir. Bu
yoniiyle, hangi sinai miilkiyet haklarindan dogan uyusmazliklarin dava sart1
arabuluculuga tabi oldugu 6nem teskil eder. Fikri miilkiyet hukukuna dair
mevzuatta ongoriilen hususlardan dogan davalarin ticari dava olmasi (TTK m.
4/1, d) ve konusu bir miktar para olan alacak, tazminat, itirazin iptali, menfi
tespit ve istirdat davalar1 bakimindan dava sart1 arabuluculugun (TTK m. 5/A)
ongoriilmesi sebebiyle, s6z konusu talepleri iceren sinai miilkiyet haklarindan
dogan uyusmazliklarda arabuluculuga bagvurulmas: zorunludur. Ancak sinai
miilkiyet haklarinin ihlalinden kaynakli uyusmazliklarda, alacak ve tazminat
talepleri ile diger parasal olmayan taleplerin birlikte ileri siiriilmesi halinde, bu
taleplerin dava sart1 arabuluculuga tabi olup olmadigina dair farkli yonde yarg:
kararlar1 bulunmaktadir. Yarg: kararlarindaki farklilik sebebiyle, uygulamada
simnal miilkiyet haklarinin ihlalinden dogan uyusmazliklar bakimindan

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Medeni Ustl ve Icra iflis Hukuku
Anabilim Dali, ckorkmaz@aybu.edu.tr, ORCID ID: 0000-0003-3362-1703.
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arabuluculuga bagvurunun zorunlu olup olmadigina dair belirsizlik s6z
konusudur. Bu nedenle, taleplerin birlikte ileri stirtildiigii sinai miilkiyet
haklarindan dogan uyusmazliklar dava sart1 arabuluculuk yoniinden baglantili
olup olmamasina gore ele alinmalidur.

Ayrica dava sarti arabuluculuga tabi olan bir uyusmazligin gorevsiz
mahkemede a¢ilmasinda oldugu gibi dava sart1 arabuluculuk ile gorevin
kesistigi durumlarda, mahkemenin ne yonde karar vermesi gerektigi sorun
teskil etmektedir. Nitekim arabuluculuga bagvurulmasi zorunlu olan ve bu yol
tiiketilmeden gorevsiz mahkemede agilan bir davada, mahkemenin gorevsizlik
karar1 m1 verecegi yoksa dava sarti arabuluculugun yerine getirilmemesi
sebebiyle davanin ustlden reddine mi karar verecegi noktasinda uygulama
birligi bulunmamaktadir. Bu sorun, mevzuatta arabuluculuga basvuru
zorunlulugunun dava sart1 kavrami altinda diizenlenmesinden, mahkemece
zorunlu arabuluculugun incelenecegi asamanin agik¢a 6ngoriilmesinden ve s6z
konusu diizenleme ile kavramin bagdasmamasindan kaynaklanmaktadir. Zira
dava sart1 olarak nitelendirilmesine karsin arabuluculugun incelenecegi asama,
dava sartlarinin incelenmesine dair genel yargilama kurallarindan farkli sekilde
diizenlenmistir. Bu farklilik, arabuluculuga bagvuru zorunlulugunun nasil
nitelendirilecegi sorunuyla birlikte, dava sartlar: ile zorunlu arabuluculugun
kesistigi durumlarda mahkemece nasil inceleme yapilmasi gerektigi sorununu
da beraberinde getirmektedir. Bu ¢alismada da s6z konusu sorunlara dikkat
cekilerek dava sart1 arabuluculugun sinai miilkiyet hukukuna dair yansimalari
yargi kararlari tizerinden degerlendirilmektedir.

Anahtar Kelimeler: Sinai Miilkiyet Haklari, Dava Sart1 Arabuluculuk,
Zorunlu Arabuluculuk, Sinai Miilkiyet Haklarinin hlali, Fikri ve Sinai Haklar
Hukuk Mahkemesi.
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EVALUATION OF MEDIATION AS A CONDITION FOR LITIGATION
IN DISPUTES ARISING FROM INDUSTRIAL PROPERTY RIGHTS
FROM COURT DECISIONS PERSPECTIVE

ABSTRACT

In disputes arising from industrial property rights that the parties may
freely dispose of, mediation is, as a rule, facultative. However, as a result of the
inclusion of mediation as a condition for litigation in our legal system for some
private law disputes, it has become obligatory to apply to mediation for some
disputes arising from industrial property rights.

In order to file an action in disputes related to industrial property rights
that are subject to mediation as a condition precedent to litigation, mediation
must be applied and the minutes of the parties' failure to reach an agreement
must be attached to the petition. In this respect, it is important which industrial
property rights disputes are subject to mediation as a condition of litigation.
Since the lawsuits arising out of the issues stipulated in the legislation on
intellectual property law are commercial lawsuits (Art. 4/1, d of the TCC) and
mediation is a condition of litigation (Art. 5/A of the TCC) for receivables,
damages, cancellation of objection, negative assessment and reclamation
lawsuits (Art. 5/A of the TCC), it is mandatory to apply for mediation in
disputes arising out of industrial property rights involving such claims.
However, in disputes arising from the infringement of industrial property
rights, there are judicial decisions in different directions as to whether these
claims are subject to mediation as a condition of litigation in the event that
claims for receivables and compensation and other non-monetary claims are
asserted together. Due to the difference in judicial decisions, there is
uncertainty in practice as to whether mediation is mandatory for disputes
arising from the infringement of industrial property rights. Therefore, disputes
arising from industrial property rights where claims are asserted together
should be handled according to whether they are related or not in terms of
mediation.
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Apart from this issue, in cases where mediation and jurisdiction
intersect, such as when a dispute subject to mediation is filed before a court
without jurisdiction, it is problematic what the court should decide. As a matter
of fact, there is no unanimity of practice as to whether the court will decide on
the lack of jurisdiction in a lawsuit filed in an incompetent court without
exhausting this remedy, or whether the court will decide on the procedural
dismissal of the lawsuit due to the non-fulfillment of the mediation as a
condition of the lawsuit. This problem stems from the fact that the obligation
to apply for mediation is regulated under the concept of litigation requirement
in the legislation, the stage in which the mandatory mediation will be examined
by the court is clearly stipulated, and the incompatibility between the said
regulation and the concept. This is because, although it is characterized as a
condition of litigation, the stage in which the mediation will be examined is
regulated differently from the general rules of proceedings regarding the
examination of the conditions of litigation. This difference, together with the
problem of how to characterize the obligation to apply for mediation, brings
along the problem of how the court should examine in cases where the
conditions of the lawsuit and mandatory mediation intersect. This study draws
attention to the aforementioned problems and evaluates the reflections of
mediation on industrial property law through judicial decisions.

Keywords: Industrial Property Rights, Mediation as a Condition for
Litigation, Mandatory Mediation, Infringement of Industrial Property Rights,
Intellectual and Industrial Property Rights Court.
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FRANSIZ MAHKEME KARARLARI ISIGINDA DEVLETIN MANEVi
HAKLARIN KORUNMASINDAKI ROLU VE TURK HUKUKU
BAKIMINDAN CIKARILABILECEK SONUCLAR

Dr. Ogr. Uyesi Giilen Sinem TEK*

OZET

Fikri haklar, mali ve manevi haklardan olugur. Mali haklar, eser sahibinin
olimiinden ya da eserin aleniyetinden itibaren yetmis yillik bir koruma
sliresine tabi iken, manevi haklar bakimindan béyle bir siire 6ngoriilmemistir.
Bu durum ise, vasiyeti yerine getirme memuru atamamis ve 6liimiinden sonra
da FSEK m. 19/T'de sayilan yakinlarindan birisi bulunmayan veya eserin
korunmas: ile ilgisiz olan eser sahibinin dlimiinden sonra ozellikle eserin
degistirilmesini men hakkinin nasil korunacagi hususunda belirsizlik
yaratmaktadir. Ayn1 sorun, kamuya mal olmus eserler bakimindan da so6z
konusudur.

Fransiz Temyiz Mahkemesi'nin 6 Aralik 1966 tarihli kararna konu
olmus uyusmazlikta, ilim ve edebiyat eserleri alaninda meslek birligi niteligini
haiz Société des Gens de lettres, 1803’te 6lmiis yazar Choderlos de Laclos'nun
Les liaisons dangereuses- Tehlikeli Iliskiler isimli romanin Marceau Film
Sirketi tarafindan imal ettirilen ve Roger Vadim’in yonettigi filme isim olarak
konulmasini, ayrica olay ve karakterlerin modernize edilerek islenmesini
Laclos’nun eserin biitiinliigiinii koruma hakkina aykir1 goriip filme el koyma
tedbirinin uygulanmasi i¢cin mahkemeye bagvurmustur. Yerel mahkeme talebi
usulden inceleyerek tedbire hitkmetmis, tedbirin kaldirilmas i¢in yapimcinin
basvurdugu mahkeme ise esas incelemesi yaparak Société des Gens de lettres’in
taraf sifatina sahip olmadigina karar vermistir. Istinaf asamasinda da meslek
birligine hak verilmesi, ancak tedbir kararimi kaldiran yerel mahkemenin
direnmesi iizerine uyusmazlik temyize tasinmis, temyiz mahkemesi ise bir
meslek birliginin kisisel ya da ulusal ¢ikarlar1 koruyamayacagini, sadece mesleki

* Bahgesehir  Universitesi ~Hukuk Fakiiltesi Medeni Hukuk ABD, e-posta:
sinem.tek@bau.edu.tr, ORCID: 0000-0001-5878-1397.
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cikarlar1 koruyabilecegini vurgulayarak, talebi reddetmistir. Savci Lindon’in, bu
tiir durumlarda manevi haklar1 koruma goérevinin meslek birliklerine degil,
Kiiltiir Bakanligr'na ait olduguna dikkati ceken kapanis konugmasi tinlidiir. Bu
karardan sonra meslek birlikleri manevi hak korumasi i¢in dava agacak olsalar
da, taleplerinin taraf sifat1 yoklugu nedeni ile siirekli reddi iizerine sadece agilan
davalara miidahil olmak ile yetinmislerdir. Kiltiir Bakanlig: ise, birkag istisna
harig, ne kendisine birebir ihbar edilen durumlarda, ne de kendi inisiyatifi ile
manevi haklarin korunmas: i¢in dava agmistir. Kiiltiir Bakanligi'nin Roger-
Gilbert Lecompte’'un mektuplarinin yayimlanmas: i¢in Reims yerel
mahkemesinde agtig1 davada, yazarin manevi haklarini savunmasindan ziyade,
davali Urbain’in mektuplarin yayimlanmasini reddederek, ulusal ve edebi
mirasin gelismesini engelledigi iddiasi dikkat ¢ekicidir. Dolayisiyla Kiltir
Bakanlig1, eser sahibinin 6liimiinden sonra mirasgisinin bulunmamasi ya da
manevi hakki kotiiye kullanmasi halinde miidahale ettiginde, bu miidahale
kamu hukukukuna dayanan ikincil bir miidahale olarak karsimiza ¢ikar. Eser
sahibinin iradesinin aragtirilmasi yerine, kamu yararina dayanan bir
degerlendirme yapilmaktadir.

Tirk hukukunda FSEK m. 19/V, Kiltir ve Turizm Bakanligi'na
memleket kiiltiirii bakimindan 6nemli gordiigii eserler i¢in koruma talep
edebilme yetkisi tanimaktadir. Ne var ki Bakanlik simdiye kadar bu yetkisini
kullanmamigtir. Tiirk hukuku cergevesinde, telif haklar1 meslek birligi ile iiye
arasindaki tiyelik iligkisi 6liim ile sona erdiginden, eser sahibinin kendi eseri
tzerindeki manevi haklarin o6liimiinden sonra korunmasina yonelik
sorumlulugu almasi gerekir. Bu noktada, manevi haklarin, FSEK m. 19/I
cercevesinde kullaniminin bir 6lime bagh tasarruf ile birakilacag: kisinin
belirlenmesi, 6zellikle de manevi haklarin siirekli niteligi dikkate alinarak bu
kisinin mimkiinse bir tiizel kisi olmasi 6nem tasir.

Anahtar kelimeler: Eser sahibinin manevi haklari, eser sahibinin olumii,
koruma siiresinin dolmasi, meslek birlikleri, manevi haklarin devlet vasitasiyla
korunmasi.
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THE ROLE OF THE STATE IN THE PROTECTION OF MORAL RIGHTS
IN THE LIGHT OF THE FRENCH COURT DECISIONS AND THE
CONCLUSIONS TO BE TAKEN FOR TURKISH LAW

ABSTRACT

Intellectual rights consist of economic rights and moral rights. While
economic rights are subject to a term of protection of seventy years from the
death of the author or the moment of public disclosure of the work, such a
period is not provided for the moral rights. This situation creates an uncertainty
for the protection of the moral rights, especially the right to prohibit the
modifications, of the deceased author, who has not appointed a testamentary
executor and whose relatives cited at the art. 19/I of the Act on Intellectual and
Artistic Works are missing or uninterested. The same problem applies to the
works whose term of protection has extinguished.

In a dispute that was the subject of a decision of the French Court of
Cassation dated Dec. 6, 1966, the Société des Gens de lettres, a professional
association on literary and scientific works, asked to the court a confiscation
measure to be applied to the cinematographic work produced by the Marceau
Film Company and directed by Roger Vadim in 1959. The title of the movie Les
liaisons dangereuses-Dangerous Liaisons was taken from the same-titled novel
of the writer Choderlos de Laclos who died in 1803, and characters and events
have been modernized; which the claimant considers as a violation of the right
to the integrity of the Laclos’s work. The local court decided for the confiscation
measure on procedural ground, which the defendant requested before another
court its lifting. This second local court did a substantial examination and ruled
that the Société des Gens de lettres does not have the capacity to take part in
court proceedings. The court of appeal ruled in favor of the professional
association, against which the local court who lifted the measure gave a decision
of insistence. However, the court of cassation denided the claim of the Société
des Gens de lettres, emphasizing that a professional association can protect
professional interest, but not personal or national interests. Prosecutor
Lindon's famous closing speech drew attention to the fact that the duty to
protect moral rights in such cases belongs to the Ministry of Culture, and not
to the professional associations. Although professional associations have filed
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several lawsuits for the protection of moral rights of deceased authors after this
decision, their claims have consistently been rejected due to the absence of the
capacity to take part in court proceedings. Thereafter they only contented
themselves with intervening to lawsuits which have already been brought into
courts. On the other hand, the Ministry of Culture has not filed, with only a few
exceptions, a lawsuit against the moral rights infringement of the deceased
authors upon notice, or to its own initiative. In the lawsuit filed by the Ministry
of Culture at the Reims local court for the publication of Roger-Gilbert
Lecompte's letters, it is noteworthy to acknowledge that its claim was based on
the prevention of the development of the national and literary heritage by the
defendant Urbain who denied the publication of the letters, rather than
protecting the author's moral rights. Therefore, when the Ministry of Culture
intervenes if the author does not have an heir after his/her death or this heir
abuses the moral rights, this intervention comes across as a secondary
intervention grounded on public law. An assessment is made based on the
public interest rather than an evaluation of the author’s will.

In Turkish law, art. 19/V of the Act on Intellectual and Artistic Works
gives the Ministry of Culture and Tourism the authority to request protection
for works that it considers important for country culture. However, the
Ministry has not used this authority until now. According to Turkish law, since
the membership between the copyright professional association and the
member ends upon his/her death, the author must take responsibility for the
posthumous protection of the moral rights over his/her own work. Under these
circumstances, it is important for the author to appoint by testament a person
entitled to exercise the moral rights after his/her death according to art. 19/T of
the Act on Intellectual and Artistic Works. Considering the perpetual nature of
moral rights, it is preferable that this person would be a legal entity rather than
a real person.

Keywords: Moral rights of the author, death of the author, expiration of
the term of protection, professional associations, protection of moral rights by
the State.
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SINEMA FILMININ TAMAMLANMASI: ZORUNLU KAYIT VE TESCIL
BELGESININ NITELIGININ YARGITAY 11. HUKUK DAIRESININ
21.09.2022 TARIHLI E. 2021/258 K. 2022/6133 KARARI ISIGINDA
DEGERLENDIRILMESI

Av. Selen ZAFER BOZTEPE’

OZET

5846 sayili Fikir ve Sanat Eserleri Kanunu kapsaminda sinema eseri olan
sinema filmleri meydana getirilirken temel olarak senaryonun yazilmasi, 6n
hazirlik dénemi, prodiiksiyon ve nihai olarak post prodiiksiyon siireglerinden
gecmektedir. Post prodiiksiyon siirecinde ¢ekilen sahneler kurgu, ses ve renk
diizenlemesi islemlerinden gegerek sinema filminin son bir kopyas: alinir ve
sinema filmi goésterim i¢in tamamlanmis kabul edilir. Uygulamada post
prodiiksiyon siirecinin sona ermesi ve yayinlamaya hazir icerigin olusmasi ile
sinema filmi tamamlandi olarak kabul edilir. Ancak sézlesmelerde belirtilen
“sinema filminin tamamlanmas® sartinin yargida farkli yorumlandig:
gorilmektedir. Uygulamadaki anlayistan farkli olarak yapilan bu
degerlendirmeler taraflarin ytikiimliiliiklerini zamaninda yerine getirmemis
sayllmasina sebep olmaktadir. Yargitay 11. Hukuk Dairesi 21.09.2022 tarihli E.
2021/258 K. 2022/6133 kararinda “filmin gosterime girmek {izere tam olarak
hazirlanmasins” filmin kayit ve tescil belgesinin alindig: tarih ile eslestirmistir.
Ancak FSEK’in 13/3. maddesinde film yapimcilarinin hak ihdas etmek amaci
tasimaksizin, hak sahipliginin belirlenmesinde ispat kolaylig1 saglanmasi ve
mali haklara iliskin yararlanma yetkilerinin takip edilmesi maksadiyla kanun
koyucu tarafindan belirtilen kayit ve tescil yapilmasi, kanunun amacina ve
lafzina aykir1 yorumlanarak sinema filminin tamamlanmis sayilmas igin bir
sart haline getirilmistir. FSEK’in 13/3. maddesine dayanilarak ¢ikarilan Fikir ve

Inter Medya Hizmetleri Ticaret A.S., Hukuk ve Ticari Iliskiler Miidiirii
(selenzafer@outlook.com, ORCID: 0009-0003-5851-1823).
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Sanat Eserlerinin Kayit ve Tescili Hakkinda Yonetmelikin 5. maddesinde
sinema filmleri i¢in yapilacak kayzt ve tescilin baghiginin “zorunlu kayit ve tescil”
olarak belirtilmis olmasi kanunun amacini, kayit ve tescilinin niteligini
degistirmemektedir. Fikir hirsizhginin 6nlenmesi icin hak tespitlerinde ispat
kolaylig1 saglamasi ve veri tabanina kaynak olusturmasi amaciyla sinema
filmlerinde zorunlu kayit ve tescil terimi kullanidmistir. FSEKde sinema
filminin tamamlanmasina iligkin 6zel bir madde bulunmadigindan 6098 sayili
Tirk Borglar Kanununun eser ile ilgili hitkiimlerinden yola ¢ikarak
degerlendirmek gerekmektedir. Bu ¢aligma ile sinema filminin gosterime
girmek tizere tam hazirlanmasi kavramu ilgili Yargitay karari 1s181nda, kayit ve
tescil belgesinin alinmasi ekseninde agiklanmaya calisilacaktir. Bu ¢aligma
kapsaminda sinema eseri terimi FSEK’teki eser kategorisi olarak kullanilacak ve
calisma kapsaminda 6zellikle sinema filmlerine odaklanilacaktir.

Anahtar Kelimeler: Sinema eseri, zorunlu kayit ve tescil, istege bagl
kayit ve tescil, filmin tamamlanmasi, eser isletme belgesi.
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COMPLETION OF A MOVIE: EVALUATION OF THE CLASIFICATION
OF THE COMPULSORY RECORDING AND REGISTRATION
CERTIFICATE IN THE LIGHT OF THE DECISION OF 11TH CIVIL
CHAMBER OF THE COURT OF APPEAL DATED 21.09.2022 E. 2021/258
K. 2022/6133

ABSTRACT

Within the scope of the Law No. 5846 on Intellectual and Artistic Works,
movies that are cinematic works basically go through the writing of the script,
the pre-production, production and finally the post-production processes.
During the post production process the scenes, sound and, color editing and
then the movie is exported and the movie considered as fully completed for
screening. In practice, a movie is considered complete with the end of the post-
production process and the formation of ready-to-publish content. However, it
is seen that the condition of "completion of the movie" specified in the contracts
is interpreted differently in the judiciary. These interpretation, which are
different from the understanding in practice, cause the parties to be deemed not
to have fulfilled their obligations on time. 11th Civil Chamber of the Court of
Appeal, in its decision dated 21.09.2022 and numbered E. 2021/258 K.
2022/6133, decided that "complete preparation of the movie for screening"
matched with the date of receipt of the recording and registration certificate of
the movie. However, in Article 13/3 of the FSEK, the recording and registration
specified by the legislator in order to provide ease of proof in determining the
ownership of the rights of the producers and to follow the rights to benefit from
financial rights, without the aim of establishing rights, has been interpreted
contrary to the purpose and letter of the law and has been made a condition for
the movie to be considered completed. The fact that the title of the recording
and registration to be made for movies is specified as "compulsory recording
and registration" in Article 5 of the Regulation on the Recording and
Registration of Intellectual and Artistic Works issued on the basis of Article 13/3
of the FSEK, does not change the purpose of the law and the nature of its
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recording and registration. Since there is no special article regarding the
completion of a movie in the FSEK, it is necessary to evaluate it based on the
provisions of the Turkish Code of Obligations No. 6098 regarding the work.
With this study, complete preparation of a movie for screening will be tried to
be explained in the light of the relevant Court of Appeal decision, on the axis of
obtaining the recording and registration certificate. Within the scope of this
study, the term of cinematic work will be used as one of the category of works
mentioed in FSEK, and within the scope of the study, especially movies will be
focused.

Keywords: Cinematic work, compulsory recording and registration,
optional registration and registration, compliation of a movie, work operarion
certificate.
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FIKIiR VE SANAT ESERLERI KANUNU’NDAKI DEGISIKLIKLERIN
HAK SAHIPLERINE ETKIiSi: YARGITAY HUKUK GENEL
KURULUNUN 01.12.2022 TARIHLi KEMAL SUNAL KARARI

Dr. Ogr. Uyesi Elif Beyza AKKANAT OZTURK'
Orhan Gazi SARIDAG"

OZET

Bu ¢alismada Yargitay Hukuk Genel Kurulunun 2020/11-350 esas,
2022/1638 karar ve 01.12.2022 tarihli karar1 incelenmistir. Uyusmazligin
konusu Ali Kemal Sunal’in oyunculugunu tistlendigi (45') adet filmin yapimcisi
olan davalinin, muris Ali Kemal Sunal’in vefatindan sonra kendisinin basrolii
oldugu ilgili sinema eseri niteligindeki filmlerin satigin1 (sinema ve televizyon
kanallari ile bu kanallar dis1 gosterim yapilmak {izere satis1) yaparak gelir elde
etmeye devam etmesinin FSEK m. 80 uyarinca mirasgilarin eser sahipliginden
kaynaklanan haklarini ihlal edip etmedigidir. Ayrica davacinin davalidan
tahsilini talep ettigi ti¢ kat tazminat 6demeye mahkum edilmesini miimkiin
olup olmadigidir. Bu ¢ercevede Oncelikle ayri basliklar altinda uyusmazlik
konusuna iligkin verilmis ilk derece mahkemesinin? ile Istinaf merciinin® ve
Yargitay 11. Hukuk Dairesinin® kararlar: kisaca agiklanmugtir.

Istanbul Universitesi Hukuk Fakiiltesi, Kargilagtirmali Hukuk Anabilim Dali, ORCID-ID:

0000-0003-4856-9733 (eba@istanbul.edu.tr).

Hakim, Istanbul Universitesi Sosyal Bilimler Enstitiisii, Ozel Hukuk Doktora Programi

Ogrencisi, ORCID-ID: 0000-0001-9366-0304 (orhansaridag@gmail.com).

Karar metinleri kargilastirildiginda ilk derece mahkemesi bu rakami 44, Istinaf 45 ve Yargitay

yine 45 olarak belirlemistir. Bunun esasa etki etmeyen bir yazim hatasi oldugu kanaati

olusmustur.

2 Istanbul 2. Fikri ve Sinai Haklar Hukuk Mahkemesi, E. 2013/145 K. 2016/127, T. 02.09.2016.

3 istanbul Bolge Adliye Mahkemesi 16. Hukuk Dairesi, E. 2016/71, K. 2017/3073, T.
11.10.2017.

* Yargitay 11. Hukuk Dairesi, E. 2018/409, K. 2019/5485, T. 17.09.2019.
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Inceleme konusu kararin temelinde icraci sanat¢inin baglantili haklar:
yer almaktadir. Telif hakkinin 6zii ¢ogaltma ve yayma hakkindan olugsmakta ise
de tarihsel ve teknolojik gelismelerle birlikte cogaltma ve yayma imkanlarinin
genisledigi anlasilmis ve baglantili haklar da fark edilerek bu konuda yasal
diizenleme ihtiyac1 hissedilmistir. Teknolojik imkanlarin ¢esitlenmesi, fikri
haklar alanin1 da dogrudan etkilemistir. Boylece hakkin igeriginin yeniden
tanimlanmasi giindeme gelmistir. 5856 sayili FSEK, eser sayilabilecek bir fikri
Uriinii meydana getirmeyen bazi ¢aligmalar1 da koruma altina almistir. Bu
haklar ise baglantili hak olarak isimlendirilmektedir. Isbu ¢alisma kapsaminda
da telif hakkinin igerigine yonelik meydana gelen bu degisikligin, degisiklik
oncesi tasarruflara etkisi hem borglar hukuku hem de telif hukuku yoniiyle
Yargitay Hukuk Genel Kurulunun karar: ¢ercevesinde incelemistir. Buna ek
olarak fikri haklara yoOnelik tasarruflara Kanun hiikiimlerinin zaman
bakimindan nasil uygulanacag: sorusu da ilgili mevzuat hiikiimleri gozetilerek
mercek altina alinmstir.

Anahtar Kelimeler: Baglantili haklar, icraci sanatgi, fikri hakka yonelik
tasarruflar, zaman bakimindan uygulama.
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IMPACT OF LEGAL AMENDMENTS ON INTELLECTUAL AND
ARTISTIC WORKS HOLDERS: KEMAL SUNAL CASE (01.12.2022)

ABSTRACT

This study delves into the legal intricacies surrounding the case of Civil
General Assembly of the Court of Cassation decisions dated 2020/11-350,
2022/1638, and 01.12.2022. The central issue under scrutiny is whether the
defendant, responsible for the distribution of (45°) films featuring Ali Kemal
Sunal, continued to profit from these cinematic works after the demise of the
lead actor, Ali Kemal Sunal. This profit stemmed from various channels,
including cinema and television networks, as well as screenings beyond these
platforms. Key questions addressed in this study pertain to the potential
violation of rights as stipulated by Article 80 of the Turkish Copyright Law
(FSEK) and the possibility of imposing triple compensation on the defendant.
This analysis encompasses an examination of the decisions handed down by the
court of first instance®, the Court of Appeal’, and the 11th Civil Chamber of the
Court of Cassation®.

The crux of the case hinges on the related rights of the performing artist.
The traditional understanding of copyright primarily revolved around
reproduction and dissemination rights. However, in light of evolving historical
and technological developments, the concept of related rights has gained
prominence. The Turkish Copyright Law No. 5856 recognizes and safeguards

When comparing the judgment texts, a notable discrepancy arises: the court of first instance

determined this number as 44, while both the Court of Appeal and the Court of Cassation

reported it as 45. It is our considered opinion that this discrepancy can be attributed to a

clerical error and does not impact the underlying merits of the case.

¢ Istanbul 2nd Civil Court of Intellectual and Industrial Rights (Judgement 2013/145, Decision
2016/127, Date 02.09.2016).

7 16th Civil Chamber of Istanbul Court of Appeal (Judgement 2016/71, Decision 2017/3073,
Date 11.10.2017).

8 11th Civil Chamber of the Court of Cassation (Judgement 2018/409, Decision 2019/5485,

Date 17.09.2019).
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these related rights, encompassing works that may not strictly fall under the
category of intellectual property. This study also explores the retroactive impact
of changes in copyright law on previous agreements, scrutinizing both
contractual and copyright law aspects within the context of the Court of
Cassation's General Assembly decision. Additionally, it delves into the
application of these legal provisions concerning intellectual property rights
concerning the timeline of the case.

By examining this case, we gain insights into the evolving landscape of
copyright law and its implications for the rights of performing artists and their
heirs, shedding light on the intersection of law, technology, and artistic legacy.

Keywords: Related rights, performing artist, disposals for intellectual
property rights, temporal application, ratione temporis.
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YAPAY ZEKA TARAFINDAN URETIiLEN ESERLERIN TELIiF HAKKI
KORUMASI: CIN MAHKEMESI FEILIN VE TENCENT DAVALARI

Ars. Gor. Aysenur MAMAN'

OZET

Yapay zeka, hukukun her alanini etkiledigi gibi telif haklar1 noktasinda
da tartisilan birgok konuyu beraberinde getirmistir. Yapay zeka tarafindan
tretilen driinlerin eser niteligi, telif hakki problemlerinin odak noktasini
olusturmaktadir. Genel olarak telif kanunlarina ve telif hukuku o6gretisine
bakildiginda telif korumasinin yalnizca insana 6zgii olabilecegi ve hususiyet
kavraminin gergek kisiye ait oldugu genel kabul olarak benimsenmistir. Tiirk
hukuk 6gretisinde her ne kadar bu tiriinlerin eser olarak korunabilecegini ileri
stiren goriisler olsa da bu konuda verilmis ne bir mahkeme karar1 ne de kanun
degisikligi bulunmaktadir. Cin mahkemeleri ise bu noktada olduk¢a dikkat
cekici kararlar vermistir. Genelden ayrigsarak yapay zeka tarafindan tretilen
triinleri eser korumasina dahil eden ilgili Cin Mahkemesi kararlarinin detayl
ele alinmasi gerekliligi dogmustur. Ogretide ilk yapay zeka karar1 olarak da
bilinen Feilin davasinda yapay zeka yazilimi tarafindan iiretilen iriiniin telif
hakki kabul edilmezken, Tencent davasinda mahkeme iiriinii eser olarak kabul
etmis ve telif hakkini onaylamistir. Her ne kadar Feilin davasinda {iriin eser
sayllmamis olsa da yapilan yargisal yorumlar incelemeye deger farkliliklar
icermektedir. Tencent davasi ile yapay zeka trtinliniin eser olarak kabul
edilmesi, uluslararas1 6gretide ilgili kararin siklikla bagvurulan ve incelenen bir
karar niteligine kavusmasina sebep olmustur. Bu ¢aligma ile her iki kararin
diinya devletlerinden farklilik arz eden noktalar: arastirilmaya galisilmis ve
birtakim ¢ikarimlarda bulunulmustur. Cin devletinin yapay zeka ¢aligmalarinda
ilk siralarda yer aldig1 da g6z 6niinde bulunduruldugunda verilen kararlarin

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Fikri Miilkiyet Hukuku Anabilim
Dali (av.aysenurmaman@gmail.com, ORCID: 0000-0002-1387-4327).
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temelinde yatan sebepler arastirilmistir. Avrupa Birligi basta olmak {izere
diinyada yapay zeka tirtinlerinin telif hakkina sahip olmas: noktasinda temkinli
yaklagilmasi herhangi bir kanuni diizenlemeye yer verilmemesine karsin Cin
mahkemesi tarafindan verilen kararin gerekgeleri olduk¢a merak konusu
olmustur. Bu kapsamda ilk olarak Cin mahkemeleri tarafindan orijinallik
kriterinin yorumlanmasinda birtakim farkliliklarin s6z konusu oldugu
goriilmektedir. Ogretide, yapay zeka tarafindan iiretilen iiriinler ile bilgisayar
destekli iiretilenler arasinda ayrim yapildigini ancak Cin mahkemelerinin bu
yoniyle de farklilastigini soylemek miimkiindiir. Bunun yani sira Cin telif
hukuku, tiizel kisilerin eser sahipligine izin veren diizenlemeler i¢ermektedir.
Ayrica Kita Avrupasrndan farkli olarak Cin telif hukukunda faydaciik 6n
plandadir. Cin mahkemelerinin  diinya devletlerinden farklilagma
sebeplerinden biri olarak Cin devletinin yapay zeka calismalarini tesvik ve ilgili
faaliyetlerin oniinii agarak lider pozisyona gelme amaci oldugu gosterilebilir.
Tum kriterler birlikte degerlendirildiginde verilen kararlarin telif hukukunun
oOziine olan yaklagim farklihigindan kaynaklandig1 sonucuna ulagilmaktadir.

Anahtar Kelimeler: Yapay zeka, telif hakki, Feilin, Tencent, eser.
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COPYRIGHT PROTECTION OF ARTIFICIAL INTELLIGENCE-
GENERATED WORKS: CHINESE COURT FEILIN AND TENCENT
CASES

ABSTRACT

Artificial intelligence, as it affects every field of law, has brought along
many issues discussed in terms of copyright. The nature of the work of the
products of artificial intelligence-generated constitutes the focal point of
copyright problems. It is generally accepted in copyright legislations and
copyright law doctrine that copyright protection can only be specific to human
beings and that the concept of particularity belongs to the natural person.
Although there are opinions in the Turkish legal doctrine suggesting that these
products can be protected as works, there is neither a court decision nor an
amendment to the law on this issue. The Chinese Courts, on the other hand, has
made quite remarkable decisions at this point. It is necessary to examine in
detail the relevant Chinese Court decisions that include the products of artificial
intelligence-generated in the protection of the work. In the Feilin case, which is
also known as the first artificial intelligence decision in the doctrine, the
copyright of the product produced by artificial intelligence software was not
accepted, while in the Tencent case, the court accepted the product as a work
and approved the copyright. Although the product was not considered as a work
in the Feilin case, the judicial interpretations contain differences worth
examining. The acceptance of the artificial intelligence product as a work with
the Tencent case has caused the relevant decision to become a frequently
referenced and analysed decision in the international doctrine. In this study, it
has been tried to investigate the points that differ from the world states in both
decisions and some inferences have been made. Considering the fact that the
Chinese state ranks first in artificial intelligence studies, the reasons underlying
the decisions were investigated. Although there is no legal regulation in the
world, especially in the European Union, the cautious approach to the copyright
ownership of artificial intelligence products is not included in any legal
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regulation, the reasons for the decision made by the Chinese court have been a
matter of curiosity. In this context, firstly, it is seen that there are some
differences in the interpretation of the originality criterion by the Chinese
courts. In the doctrine, it is possible to say that a distinction is made between
artificial intelligence-generated producks and those computer-assisted, but the
Chinese courts also differs on this issue. In addition, Chinese copyright law
contains regulations that allow legal entities to own works. In addition, unlike
Continental Europe, utilitarianism is at the forefront of Chinese copyright law.
When all the criteria are evaluated together, it is concluded that the Chinese
state aims to be a leader by encouraging artificial intelligence studies and paving
the way for related activities. One of the reasons for the differentiation of
Chinese courts from world states is the Chinese state's aim to encourage
artificial intelligence studies and to become a leader by paving the way for
related activities. When all criteria are evaluated together, it is concluded that
the decisions are due to the difference in approach to the essence of copyright
law.

Keywords: Artificial intelligence, copy right, Feilin, Tencent, work.
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DOKTRIN VE YARGI KARARLARI ISIGINDA FIKRI MULKIYET
HUKUKUNDA KUMULATIF(COKLU) KORUMA ILKESININ
DEGERLENDIRILMESI

Dr. Ogr. Uyesi Giil BUYUKKILIC
OZET

Kimilatif (¢oklu) koruma, bir fikri driiniin birden ¢ok mevzuatin
sartlarin1 ayni anda tagimasi halinde, hak sahibinin birden ¢ok mevzuata
birlikte dayanabilmesidir. Fikri miilkiyet korumasiyla engellenebilecek
diriistlige aykir birtakim davraniglar TTK m. 54 vd.nda diizenlenen haksiz
rekabete de sebebiyet verebilir. Nitekim marka hukukunda en sik karsilagilan
tecaviiz hali olan karistirilma ihtimali (SMK m. 29/1-a atf1 geregi SMK m. 7/2-
b), ayn1 zamanda TTK m. 54/1-a,4 uyarinca haksiz rekabet teskil edebilir. Yine
iki veya ti¢ boyutlu bir sekil marka hukuku kapsaminda korunabilecegi gibi
sartlarin1 saglamak kaydiyla tasarim hukuku (SMK m. 55 vd.) veya bir eser
niteligine sahip ise FSEK kapsaminda da korunabilir.

Fikri milkiyet mevzuati ile haksiz rekabet hiikiimlerinin kiimiilatif
olarak uygulanabilirligi hususunda doktrin ve yarg: kararlarinda fikir birligi
bulunmamaktadir. Doktrinde bir goriis, haksiz rekabet hukuku ile fikri
miilkiyet mevzuati hiikiimleri arasinda 6zel hiikiim-genel hiikiim iliskisi
bulundugu ve ozel hukmun oncelikle uygulanmasi gerektigi, genel hukmiin ise
bunu tamamlayici olarak uygulanabilecegi, ozel hukiumde yer alan bosluklarin,
amaca uygun olarak genel hukumler cercevesinde tamamlanmas: gerektigi
yoniindedir (haksiz rekabet hukukunun uygulanmasmi simirlandiran goriis).
Diger goriis ise, haksiz rekabet hiikiimlerinin fikri miilkiyet mevzuati yaninda,
ikinci derecede degil, gereginde ve sartlar1 varsa, dogrudan ve birinci dereceden
uygulanabilecegini, zira fikri miikiyet mevzuati ile haksiz rekabet

Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku AnaBilim Dali Ogretim Uyesi (e-
posta: gbuyukkilic@marmara.edu.tr; Cep Tel.: 0533 618 32 24, ORCID-ID: 0000-0002-3484-
7002).
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hiikiimlerinin amag, konu ve korudugu menfaatler yoniinden birbirinden
ayrildigini  savunmaktadir  (haksiz  rekabet hukukunun uygulanmasin
destekleyen goriis). Nitekim, telif ve sinai miilkiyet hukukunun konusu, fikri bir
triiniin korunmasi iken, haksiz rekabet hukuku, diiriistliik ilkesine aykar: ticari
uygulamalara karsi, isletmesel ¢abayi, birikimi ve yatirimi kapsayan emegin
korunmasin1 konu almaktadir. Bu yondeki bir diger goriis, kiimiilatif
korumanin kabul edilmesi gerektigini, fikri miilkiyet hukuku ¢ercevesinde
engellenemeyen bir hukuka aykirilik halinin haksiz rekabete gore de
korunamamasinin, hakkaniyete aykir1 ve adalet arayisini engelleyici bir tablo
ortaya ¢ikaracagini savunmaktadir. Yiiksek Mahkeme - aksi yonde kararlar
olmakla beraber - ¢cogunlukla fikri miilkiyet ve haksiz rekabet hiikiimlerinin
amagsal olarak farkli olduklarindan bahisle kiimiilatif koruma ilkesini kabul
etmektedir (6rnegin bkz. Y.11. HD, 21.10.2019, E. 2018/5058, K. 2019/6518;
Y.11. HD. 01.11.2017, E. 2016/4056, K. 2017/5977; Y.11. HD, 10.09.2019, E.
2018/580, K. 2019/5184; Y.11. HD. 07.10.2019, E. 2018/5459, K. 2019/6200).
Yargitay Hukuk Genel Kurulu'nun fikri miilkiyet mevzuat ile haksiz rekabet
hiikiimlerinin kiimiilatif olarak uygulanabilecegi yoniindeki 01.02.2023 tarihli
kararinin bu husustaki tartigmalar1 giderecegi diistiniilmektedir (Y.HGK,
01.02.2023, E. 2023/83 K. 2023/7).

Bu c¢alisma, haksiz rekabet hiikiimleri ile fikri miilkiyet mevzuatinin
kiimiilatif olarak uygulanip uygulanamayacagi, uygulanabilecek ise bunun
sinirlarinin ne oldugu hususlarinin tespit edilmesini konu almakta ve koruma
sartlarinin saglandigi durumlarda, fikri miilkiyet mevzuat1 gergevesinde ozel
korumanin mevcut oldugu durumlarin yani sira tescili hiikimsiiz hale gelen
veya koruma siiresi dolan bir iriiniin de haksiz rekabet hiikiimlerince
korunmasi gerektigi sonucuna varilmaktadir.

Anahtar Kelimeler: Kiimiilatif koruma, ¢oklu koruma, haksiz rekabet
hukuku, fikri miilkiyet hukuku, kiimiilatif olarak uygulanabilirlik.
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EVALUATION OF THE PRINCIPLE OF CUMULATIVE (MULTIPLE)
PROTECTION

IN THE LIGHT OF DOCTRINE AND JUDICIAL DECISIONS
IN INTELLECTUAL PROPERTY LAW

ABSTRACT

Cumulative (multiple) protection is the right holder's ability to rely on
multiple legislation together if an intellectual product meets the requirements
of more than one legislation at the same time. Certain behaviors contrary to
good faith that may be prevented by intellectual property protection may also
lead to unfair competition regulated under Art. 54 et seq. of the TCC. As a
matter of fact, likelihood of confusion, which is the most common form of
infringement in trademark law (Art. 7/2-b of the IPL by reference to Art. 29/1-
a of the IPL), may also constitute unfair competition pursuant to Art. 54/1-a,4
of the TCC. Again, a two- or three-dimensional shape may be protected under
trademark law, as well as under design law (Art. 55 et seq. of the IPL), provided
that the conditions are met, or under the Law on the Protection of Intellectual
and Artistic Works, if it is a work.

There is no consensus in the doctrine and judicial decisions on the
cumulative applicability of intellectual property legislation and unfair
competition provisions. There is an opinion in the doctrine that there is a
special provision-general provision relationship between the provisions of the
unfair competition law and the provisions of the intellectual property
legislation, and that the special provision should be applied first, and the general
provision can be applied complementarily, and that the gaps in the special
provision should be completed within the framework of the general provisions
in accordance with the purpose (the view limiting the application of the unfair
competition law). The other view, on the other hand, argues that unfair
competition provisions may not be applied secondarily to intellectual property
legislation, but may be applied directly and primarily, if necessary and if there
are conditions, since intellectual property legislation and unfair competition
provisions differ from each other in terms of purpose, subject matter and the
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interests they protect (the view supporting the application of unfair competition
law). As a matter of fact, while the subject matter of copyright and industrial
property law is the protection of an intellectual product, unfair competition law
deals with the protection of labor, including business effort, accumulation and
investment, against commercial practices contrary to the principle of good
faith. Another opinion in this direction argues that cumulative protection
should be accepted, and that the fact that an unlawful act that cannot be
prevented within the framework of intellectual property law cannot also be
protected under unfair competition law will create a picture that is unfair and
hinders the pursuit of justice. The Supreme Court - although there are decisions
to the contrary - mostly accepts the principle of cumulative protection on the
grounds that intellectual property and unfair competition provisions are
different in purpose (for example see Y.11. HD, 21.10.2019, E. 2018/5058, K.
2019/6518; Y.11. HD. 01.11.2017, E. 2016/4056, K. 2017/5977; Y.11. HD,
10.09.2019, E. 2018/580, K. 2019/5184; Y.11. HD. 07.10.2019, E. 2018/5459, K.
2019/6200). The decision of the General Assembly of the Court of Cassation
dated 01. 02. 2023 that the intellectual property legislation and unfair
competition provisions can be applied cumulatively is thought to resolve the
debates on this issue (Y.HGK, 01.02.2023, E. 2023/83 K. 2023/7).

This study deals with the determination of whether unfair competition
provisions and intellectual property legislation can be applied cumulatively,
and if so, what are the limits of this application, and concludes that in cases
where the conditions for protection are met, a product whose registration has
become invalid or whose protection period has expired should also be protected
by unfair competition provisions, as well as in cases where special protection is
available within the framework of intellectual property legislation.

Keywords: Cumulative protection, multiple protection, unfair
competition law, intellectual property law, cumalative applicability.
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AVRUPA BiRLiGI GENEL MAHKEMESI’NIN “THINK DIFFERENT”
KARARI - ISARETIN KUCUK SEKiLDE GOSTERILMESI MARKANIN
CiDDIi KULLANIMI MIDIR?

Dr. Ogr. Uyesi Ozge OZSOY
OZET

Bu tebligde, Apple Inc’e ait “Think Different” ibareli tescilli ti¢ adet
Avrupa Birligi Markasr’'nin, kullanmama nedenine baghh olarak SWATCH
AG'nin talebi iizerine Avrupa Birligi Fikri Miilkiyet Ofisi tarafindan iptaliyle
ilgili ti¢ kararin Apple Inc’in iptali talebi tizerine Avrupa Birligi'nin ilk derece
mahkemesi olan Genel Mahkeme tarafindan yapilan inceleme ele alinacaktir.
S6z konusu ti¢ marka da 9. sinifta tescilli olan ve bilgisayar kutularinda yer alan
kelime markalaridir. SWATCH AG’nin s6z konusu markalarin 9. siniftaki
mallar agisindan son bes yildir kesintisiz bir sekilde ciddi kullanilmadigina
iliskin iddiasina kargilik olarak, Apple Inc ciddi kullanim belgelerini sunmussa
da, Avrupa Birligi Fikri Miilkiyet Ofisi Iptal Birimi ve Temyiz Kurulu, bu
belgeleri, bes yildan eski olmasina binaen ciddi kullanimi kanitlamadig
gerekcesiyle, dikkate almamistir. Genel Mahkeme, esasa iligskin itirazlarin
incelenmesinde, asil olarak, “Think Different” ibaresinin depoda saklanan
bilgisayar kutusunun iizerinde tiiketicinin dikkat edemeyecegi kadar kii¢iik
sekilde kullaniminin markasal kullanim olmadigini vurgulamistir. Genel
Mahkeme, markanin ciddi kullanmama nedeniyle iptalinin gerekliligine iliskin
diger kararlarindan farkli olarak, malin tizerinde yer alan bagka bir marka ile
beraber kullanilan bir markanin ciddi kullanim1 i¢in, markanin islevlerinden
biri olan mallarin kaynagini gosterme islevini yerine getirmesi gerektigine karar
vermistir. Bu nedenle, “Think Different” markalarinin ayirt etme giiciiniin zayif
oldugu sonucuna varilarak, Avrupa Birligi Fikri Miilkiyet Ofisi'nin iptal
kararlar1 onanmistir. S6z konusu karar, markanin ciddi kullanilmamasi

Dr. Ogr. Uyesi, Anadolu Universitesi Hukuk Fakiiltesi Fikri Miilkiyet Hukuku Anabilim
Dali, ORCID: 0000-0003-0740-8933, ozgeozsoy@anadolu.edu.tr, 05325828209
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sebebiyle iptale iliskin bu farka dayali olarak, markanin, islevlerini yerine
getirmeme nedenine bagli olarak da iptal edilebilecegine iliskin yeni ve 6nemli
bir i¢tihat olusturmustur. Dolayisiyla, marka sahipleri, malin tizerinde yer alan
diger markalarla beraber kullanilan markalarin ciddi kullanimim
gerceklestirmek i¢in, markalar1 mallarin @izerine tiiketicinin dikkat edebilecegi
biyiikliikte yerlestirmelidirler.

Anahtar Kelimeler: Marka, ciddi kullanim, iptal, kaynak gosterme islevi,
EUIPO, Genel Mahkeme.
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“THINK DIFFERENT” JUDGMENT OF GENERAL COURT OF THE EU
- DOES SMALL REPRESENTATION OF A SIGN CONSTITUTE A
GENUINE USE OF TRADEMARK?

ABSTRACT

This paper will deal with the analysis made by the General Court, which
is the court of first instance of the European Union, upon the request of Apple
Inc for annulment of three decisions concerning revocation by the European
Union Intellectual Property Office based on upon the request of SWATCH AG
due to the reason of non-use of three registered European Union Trademarks
with such an expression as “Think Different” belonging to Apple Inc. The said
three trademarks are word trademarks, which are registered in Class 9 and
affixed on the computer packages. Although Apple Inc presented its genuine
use documents in response to the SWATCH AG’s allegation that the said
trademarks were not genuinely used interruptedly for the last five years as
regards the goods in the 9th class, the European Union Intellectual Property
Office Cancellation Division and Board of Appeal did not take these documents
into consideration on the ground that they did not prove the genuine use since
they predated the relevant period by more than five years. For the analysis of
pleas regarding substance, the General Court has mainly emphasized that the
use of the expression “Think Different” on a computer package, which are
stored in a storeroom, and in such small letters as the consumer cannot pay
attention, is not use as a trademark. As distinct from the other judgments with
respect to the necessity to revoke the trademark due to lack of genuine use, the
General Court held that for the genuine use of a trademark used in conjunction
with another trademark affixed on any good, it should perform the function to
identify the origin of the goods. Therefore, concluding that the distinctive
character of the trademarks “Think Different” was weak, the revocation
decisions of the European Union Intellectual Property Office were upheld. On
the basis of this difference regarding revocation of any trademark owing to lack
of its genuine use, the above-mentioned judgment constituted a new and
significant precedent underlying that a trademark may also be revoked on the
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basis of the reason of failure to perform its functions. Accordingly, the
trademark proprietors should affix the trademarks to the goods in such a size
that any consumer may pay attention in order to realise the genuine use of the
trademarks that are used in conjunction with other trademarks affixed on any
good.

Keywords: Trademark, genuine use, revocation, function to identify
origin, EUIPO, General Court.
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YENI BITKi CESITLERI VE ISLAHCI HAKLARINDA ZORUNLU
LISANSLAMA ISLEMLERI

Dr. Ogr. Uyesi Omer Faruk OZEROGLU'
OZET

Islahg1 hakks, bitki ¢esitleri tizerinde taninan bir fikri miilkiyet hakkidir.
Islah¢1 hakki taninmasinin amaci, 1slahin siireklilestirilmesi sayesinde yiiksek
verimlilige sahip, hastaliklara kars1 dayanikli ve kaliteli bitki ¢esitleri
yetistirmektir. Dolayisiyla yetistirilen bitki ¢esitleri izerinde kanuni kosullarin
varligr halinde zorunlu lisanslama yolu da taninmalidir. Tirkiye'de bitki
cesitleri tizerindeki 1slah¢1 hakki ve zorunlu lisanslama 08 Ocak 2004 tarihli ve
5042 sayili Kanun ile diizenlenmistir. Kanun, UPOV So6zlesmesi (Yeni Bitki
Cesitlerinin Korunmas:1 Hakkinda Uluslararas: Sozlesme) ve Avrupa Birligi
Topluluk Bitki Cesidi Haklarina iliskin Konsey Tiiztigii'nii temel almaktadir.
Yeni bitki cesitlerinin zorunlu lisanslama iglemine tabi tutulmasi diger sinai
miilkiyet haklarinin zorunlu lisanslamaya tabi tutulmasina benzemekle beraber
bazi farkliliklar1 da icermektedir. Calismamizda anilan uluslararasi sdzlesmeler
de gozetilerek 5042 sayili Kanunda ve yonetmeliklerde diizenlenen zorunlu
lisanslama kurallar1 6762 sayili Sinai Miilkiyet Kanununda diizenlenen diger
sinai miilkiyet haklarina taninan zorunlu lisanslama kurallari ile karsilagtirmali
sekilde incelenmis, baz1 hususlarda uygulamaya yonelik oneriler getirilmistir.

Anahtar Kelimeler: Fikri Miilkiyet Haklari, Zorunlu Lisans, Zorunlu
Lisanslama, Patent, Yeni Bitki Cesitlerine Ait Islah¢1 Haklari, Paris Sozlesmest,
TRIPS, UPOV.
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COMPULSORY LICENSING PROCEDURES RELATED TO NEW PLANT
VARIETIES AND BREEDER’S RIGHTS

ABSTRACT

Breeder's right is an intellectual property right recognized on plant
varieties. The purpose of granting breeders' rights is to grow high-productivity,
disease-resistant and high-quality plant varieties through continuous breeding.
Therefore, if there are legal conditions on the plant varieties grown, compulsory
licensing should also be provided. Breeders' rights and compulsory licensing on
plant varieties in Turkey were regulated by Law No. 5042 dated 08 January 2004.
The law is based on the UPOV Convention (International Convention for the
Protection of New Plant Varieties) and the European Union Council Regulation
on Community Plant Varieties Rights. Subjecting new plant varieties to
compulsory licensing is similar to compulsory licensing of other industrial
property rights, but it also has some differences. In our study, considering the
international agreements mentioned, the compulsory licensing rules regulated
in Law No. 5042 and other related legislation were examined comparatively with
the compulsory licensing rules granted to other industrial property rights
regulated in the Industrial Property Law No. 6762, and suggestions for
implementation were made on some issues.

Keywords: Intellectual Property Rights, Compulsory License,
Compulsory Licensing, Patent, Plant Breeders' Rights, Paris Convention,
TRIPS, UPOV.
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MONOPOLISING TRASH: THE CRITICAL ANALYSIS OF UPCYCLING
UNDER FINNISH AND EU COPYRIGHT LAW

Dr. Péter Mezei, Ph.D., Habil.
ABSTRACT

Exhaustion is a fundamental doctrine of copyright law, allowing for the
resale of lawfully acquired copies of protected subject matter without prior
authorization and payment to the rightholder. Following the debates on parallel
importation, freedom of movement of goods, property rights v. copyright, and,
most recently, resale of digital files, it is time to assess the relevance of the
doctrine for a sustainable economy. More precisely, this presentation addresses
whether upcycling (transformative redistribution of materials based on the use
of pieces/copies of, inter alia, works of authorship) fits into the doctrine of
exhaustion.

The analysis starts with a recent opinion of the Finnish Copyright
Council on the upcycling of broken tableware, and follows with the critical
analysis of the case law of the European Union and the United States on
transformative redistributions. The presentation argues that upcycling
doctrinally fits into the concept of exhaustion, and — more importantly - it is
supported by sound policy arguments based on the primary sources of EU law
and the general aims of sustainability and circular economy.

Keywords: Copyright, recycling, up-cycling, circular economy,
exhaustion doctrine.
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ATIGIN TEKELLESTIRILMESI: FINLANDIYA VE AB TELIF HUKUKU
KAPSAMINDA ILERI DONUSUMUN ELESTIREL ANALIZI

OZET

Tiikenme, telif hukukunun temel bir doktrinidir ve koruma konusunun
hukuka uygun olarak edinilen kopyalarinin 6nceden izin alinmaksizin ve hak
sahibine 6deme yapilmaksizin yeniden satilmasina izin vermektedir. Paralel
ithalat, mallarin serbest dolagimi, miilkiyet haklarina karsi telif haklar1 ve en son
olarak da djjital dosyalarin yeniden satis1 konusundaki tartismalarin ardindan,
doktrinin siirdiiriilebilir bir ekonomiyle ilgisini degerlendirmenin zamani
gelmistir. Miinferit olarak bu ¢alisma, ileri doniisiimiin (bilhassa eserlerin
pargalarinin/kopyalarinin kullanimiyla olusturulan materyallerin doniistiiriicii
yeniden dagitiminin) tiikenme doktrini ile uyusup uyusmadigini ele
almaktadir.

Calismaya konu analiz, Finlandiya Telif Hakki Konseyi'nin kirik sofra
takimlarinin ileri doniisiime tabi tutulmasina iliskin yakin tarihli bir goriisiiyle
baslamakta ve Avrupa Birligi ve Amerika Birlesik Devletleri'nin dénistiiriicii
yeniden dagitimlara iliskin i¢tihat hukukunun elestirel analiziyle devam
etmektedir. Caligma, ileri doniisiimiin doktrinsel olarak tiikenme kavramiyla
uyumlu oldugunu ve daha da 6nemlisi, AB hukukunun temel kaynaklarina ve
stirdiiriilebilirlik ve dongiisel ekonominin genel hedeflerine dayanan saglam
politika argiimanlariyla desteklendigini savunmaktadr.

Anahtar Kelimeler: Telif hakki, geri doniisiim, ileri doniisiim, dongiisel
ekonomi, haklarin titkenmesi ilkesi.
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WHERE TO SET THE LINE OF PROPORTIONALITY AS REGARDS
THE CRIMINAL SANCTIONS FOR TRADEMARK INFRINGEMENT? A
CRITICAL APPRAISAL OF THE CJEU’S RULING ON THE CASE C-655/21

(G.ST. T.)

Assist. Prof. Dr. Osman Bugra BEYDOGAN"
ABSTRACT

On a recent preliminary ruling on the referral of Bulgarian Court, the
Court of Justice of the European Union (CJEU) reached -what the present
author believes- a debate-inducing conclusion as regards the conformity of
criminal sanctions ascribed to trademark infringement by the law of that
Member State with the proportionality requirement as enshrined in Art. 49(3)
of the European Charter of Fundamental Rights (CFR). In that, -albeit without
indicating where the limits of a proportional amount of custodial sentence must
rest- the Court found the Bulgarian law at issue, setting an interval of 5 to 8
years of custodial sentence, to be liable to fall incommensurate. Whilst the
Court’s final view is fairly blazing, it is not just as easy of a task to find the same
lucidity when it comes to the reasoning underlying this view.

Against this background, the present study sets about inquiring into
whether an objective -or at very least an identifiable- standard of proportionality
can be drawn from the Court’s ruling and whether it may be taken to set a
quantitative threshold for custodial sentences in relation to criminal aspects of
trademark infringement such as to curb the Member States” legislative liberty
therein. In doing so, the study initially addresses the allocation of competences
between the EU and its Member States in criminal protection of trademarks as
well as the CJEU’s jurisdiction for answering the questions at the present case.
Subsequently the standard of proportionality and legitimacy of punishment as

Ankara Yildirim Beyazit University, Faculty of Law, Department of Intellectual Property
Law; Orcid ID: 0000-0003-0720-2353; obbeydogan@aybu.edu.tr.
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per the CFR shall be put in perspective along the lines of the Court’s
jurisprudence. This is followed by a (literal) interpretative query on the Art. 61
of TRIPs Agreement that mandates the signatories to ascribe criminal sanctions
in case of trademark infringement. These standards shall, then, be weighed
against the nomological construct of the legislation at the center of the ruling,
juxtaposed with those of certain other Member States such as to draw
conclusions on whether or not the proportionality can possibly be reduced down
to (or represented in) a quantitative range. Finally, the provision of Turkish
trademark law on the same matter shall be mapped out with a view to
establishing where it may stand in the CJEU’s (vague) proportionality scale.

Keywords: Trademark, criminal protection, proportionality, intellectual
property.
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MARKA IHLALINE ILISKIN CEZAI YAPTIRIMLARDA ORANTILILIK
CIZGiSI NEREYE KONULMALI?

ABAD’IN C-655/21 (G. ST. T.) DAVASINA ILISKIN KARARININ
ELESTIREL BIR DEGERLENDIRMESI

OZET

Avrupa Birligi Adalet Divan1 (ABAD), Bulgar Mahkemelerince sevk
edilen 6ngoriis talebine iliskin yakin zamanda verdigi kararda, ilgili iiye devlet
hukukunca marka ihlaline atfedilen cezai yaptirimlarin Avrupa Birligi Temel
Haklar Bildirgesinin (CFR) 49(3). maddesinde yer verilen orantililik sartina
uygunlugu konusunda bir dizi tartismay: tetikleyebilecek bir sonuca ulasti.
ABAD, -her ne kadar orantili miktardaki hapis cezasinin sinirlarinin nerede
aranmasi gerektigini belirtmese de- 5 ila 8 yillik hapis cezasi aralig1 belirleyen
s6z konusu Bulgar kanununun orantisiz olabilecegi sonucuna vardi.
Mahkemenin nihai goriisti oldukga belirgin olsa da bu goriisiin altinda yatan
gerekeenin ayni dl¢tide belirgin oldugunu ifade etmek gii¢ gériinmektedir.

Bu itibarla, isbu ¢aliyma, ABAD kararindan nesnel -veya en tespit
edilebilir - bir orantililik standardinin ¢ikarilip ¢ikarilamayacagini ve marka
ihlaline yonelik cezai yaptirimlarla ilgili olarak iiye devletlerin yasama
ozgirligiini kisitlayacak mahiyette niceliksel bir esik belirlenmesinin anlamina
gelip gelmedigini arastirmay1 amaglamaktadir.

Bu baglamda, ¢aliyma ilk olarak ticari markalarin cezai olarak
korunmasina iliskin AB ve iiye devletler arasindaki yetki paylasiminin yani sira
zikredilen 6n goriis talebindeki meseleler agisindan ABAD'1n yarg yetkisini ele
almaktadir. Daha sonra, CFR'ye gore cezanin orantililik standardi ve cezanin
kanuniligi, ABAD ictihatlar1 perspektifinden incelenecektir. Bunu, TRIPS
Anlagmasi'nin, ye iilkelere marka ihlali durumunda cezai yaptirimlar
uygulama zorunlulugu getiren 61. maddesinin lafzi degerlendirilmesi takip
edecektir. Daha sonra bu standartlar, orantililigin nicel yahut da sayisal bir aralik
olarak ifade edilip edilemeyecegi sonucuna ulasmak amaciyla, 6n goriis talebine
konu olan iiye iilke mevzuatinin nomolojik yapisina gore degerlendirilecek ve

141 |



TURK V. Fikri Mulkiyet Hukuku
[PATENT] Uluslararasi Sempozyumu

HUKUK FAKULTESI

diger bazi tiye iilke mevzuatlariyla kiyaslanacaktir. Son olarak, ayni konuya
iliskin Tark marka hukukundaki hitkmiin, ABAD'n (belirsiz) orantililik
Olgeginde nerede durabileceginin belirlenmesine ¢alisilacaktir.

Anahtar Kelimeler: Marka, cezai koruma, orantililik, fikri milkiyet.
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ASSESSING GENUINE USE OF TRADE MARKS: LESSONS FROM AN
ITALIAN COURT CASE

Avv. Emanuela G. ZAPPAROLTI

ABSTRACT

This presentation examines a recent case of revocation for non-use of the
Italian designation of an international trade mark, brought before an Italian
Court. The case highlights the complex considerations involved in non-use
claims in intellectual property litigation and provides an opportunity to further
examine how the criteria for establishing genuine use of a mark in a particular
territory are assessed by the Courts.

In the case under consideration, the claimant sought revocation of the
defendant’s trade mark on the grounds that, although the defendant, a Swiss
provider of elderly care services, had registered the trade mark for the Italian
territory, it did not have a physical presence in that country, as its care facilities
were located solely in Switzerland.

The defendant refuted this claim by emphasizing its status as a leading
provider of elderly care services with a strong presence in Switzerland. It argued
that the geographical proximity between Italy and Switzerland, coupled with
the mobility of the population between the two regions, had naturally led to its
expansion into the Italian market. The defendant provided evidence of its
continued promotional activities on Italian territory, including advertising
campaigns, partnerships with local businesses, and a robust online presence
that targeted Italian consumers.

The Court carefully assessed the five-year period preceding the action,
taking into account several factors. These included the characteristics of the
market concerned, the nature of the services protected by the trade mark, and

Associate at Nunziante Magrone Studio Legale Associato, e.zapparoli@nmlex.it, T +39 02
6575181, www.nunziantemagrone.it
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the territorial extent and scale of the use. The Court considered the promotional
efforts and the nature of the services, determining that the activities undertaken
by the defendant did indeed amount to genuine use of the trade mark in the
Italian market.

Ultimately, the Court ruled in favour of the Swiss company, underlining
the importance of genuine, even if not extensive, use of the trade mark in order
to maintain a market presence. The case thus provides valuable insights into the
evidentiary standards required to prove genuine use in a particular territory.

Keywords: Trade mark, genuine use, non-use revocation, intellectual
property litigation.
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MARKALARIN CiDDi KULLANIMININ DEGERLENDiRiLMESi: BiR
ITALYAN MAHKEMESINDE GORULEN DAVADAN CIKARIMLAR

OZET

Bu sunumda, yakin zamanda bir Italyan Mahkemesi'nde goriilen,
uluslararasi bir markanin Italya'da kullanilmamasi nedeniyle iptaline iliskin bir
dava incelenmektedir. Dava, fikri miilkiyet davalarindaki kullanmama
taleplerinde yer alan karmasik hususlar1 vurgulamakta ve belirli bir bolgede bir
markanin ciddi kullanimini tespit etme kriterlerinin mahkemeler tarafindan
nasil degerlendirildigini daha fazla inceleme firsati sunmaktadir.

S6z konusu davada, davaci, Isvigreli bir yasl bakim hizmetleri saglayicisi
olan davalinin markay: Italya bélgesi icin tescil ettirmis olmasina ragmen,
bakim tesislerinin yalnizca Isvi¢re'de bulunmasi nedeniyle bu iilkede fiziksel bir
varlig1 bulunmadig: gerekgesiyle davalinin markasinin iptalini talep etmistir.

Davaly, Isvigre'de giiclii bir varligi olan lider bir yagh bakim hizmetleri
saglayicisi olarak statiisiinii vurgulayarak bu iddiay1 reddetmistir. Daval, Italya
ve Isvigre arasindaki cografi yakinhigin ve iki bolge arasindaki niifus
hareketliliginin, dogal olarak Italya pazarina dogru genislemesine yol agtigini
savunmugtur. Davali, reklam kampanyalari, yerel isletmelerle ortakliklar ve
Italyan tiiketicileri hedefleyen giiclii bir sanal varlik da dahil olmak iizere Italya
topraklarinda devam eden tanitim faaliyetlerine iligkin kanitlar sunmustur.

Mahkeme, davadan 6nceki bes yillik donemi gesitli faktorleri g6z oniinde
bulundurarak dikkatle degerlendirmistir. Bunlar arasinda ilgili pazarin
ozellikleri, marka tarafindan korunan hizmetlerin niteligi ve kullanimin
bolgesel kapsami ve 0Olcegi yer almaktadir. Mahkeme, tanitim cabalarini ve
hizmetlerin niteligini g6z 6ntinde bulundurarak, davali tarafindan istlenilen
faaliyetlerin gercekten de markanin talya pazarinda ciddi kullanimi anlamina
geldigini tespit etmistir.

Sonug olarak, mahkeme Isvigreli sirket lehine karar vermis ve pazarda
varligini stirdiirmek i¢in markanin kapsamli olmasa bile ciddi kullaniminin
6neminin altin1 ¢izmistir. Dolayisiyla bu dava, belirli bir bolgede ciddi
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kullanimi kanitlamak igin gereken kanit standartlarina iliskin degerli bilgiler
sunmaktadir.

Anahtar Kelimeler: Marka, ciddi kullanim, kullanmama nedeniyle iptal,
fikri miilkiyet davalari.

| 146



TURK
PATENT

nnnnnnnnnnnnnnnnnnnnnn

V. FIKRI MULKIYET HUKUKU
ULUSLARARASI SEMPOZYUMU

1 Aralik 2023, Ankara (ikinci Salon - Online)

(Sempozyum’da 2. Giin)

IKINCI OTURUM / SECOND SESSION

INTELLECTUAL PROPERTY RIGHTS
Oturum Bagskani: Dr. Ogr. U. Osman Bugra BEYDOGAN
AYBU Hukuk Fakiiltesi

KONUSMACILAR:
Dr. Tugba Giiles







TURK V. Fikri Miilkiyet Hukuku i
[PATENT] Uluslararasi Sempozyumu

HUKUK FAKULTESI

ARTIFICIAL INTELLIGENCE, CREATIVITY & COPYRIGHT: THALER
V. THE REGISTER OF COPYRIGHTS CASE REVIEW

Dr. Tugba GULES'
ABSTRACT

Thaler v. The Register of Copyrights is a pivotal legal case that has
significant implications for copyright law in the age of artificial intelligence (AI)
creativity. This research provides a concise overview of the case, its background,
and its potential impact on copyright law. Dr. Thaler, who is an Al researcher
and inventor renowned for his pioneering work in AI creativity, sought
copyright protection for a series of artworks generated by his Al system, known
as the Creativity Machine. When he submitted his copyright applications to the
U.S. Copyright Office, they were met with initial rejection. The Copyright
Office contended that copyright law fundamentally required human
authorship, which led to the denial of copyright protection for the Al-generated
works. In response, Thaler initiated legal proceedings, asserting that the
Creativity Machine's output was a legitimate product of his creativity and
should be eligible for copyright protection. This case raises critical questions
about the intersection of AI and copyright law, including issues related to
authorship, originality, and the scope of copyright protection. The case calls
into question the traditional understanding of authorship and originality,
challenging the notion that only humans can be considered creators. As Al
technologies advance, the line between human and machine creativity becomes
increasingly blurred and the outcome of this case holds significant implications
for the scope of copyright protection in the context of AI-generated content. It
may influence how future Al-generated works are treated under copyright law,
thereby affecting the rights and responsibilities of Al developers, users, and

Assistant Professor of Law, Istanbul 29 Mayis University Faculty of Law.
tgules@29mayis.edu.tr ORCID No: 0009-0003-3148-6912
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content creators. In summary, Thaler v. The Register of Copyrights is
emblematic of the evolving relationship between Al and copyright law. It forces
us to reconsider established legal norms in response to the rapid evolution of
technology. The case highlights the urgency of addressing these issues to create
a fair and effective legal framework for Al creativity, one that recognizes the
contributions of both humans and machines in the creative process. The case
also underscores the need for a thoughtful reevaluation of copyright law in
response to advancements in AI technology and its impact on human creativity
and innovation. This research provides an overview of the background,
arguments, and legal developments in Thaler v. The Register of Copyrights,
shedding light on the broader implications for intellectual property law and the
creative landscape.

Keywords: Intellectual Property Protection, Artificial Intelligence,
Copyrights, Authorship, Originality.
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YAPAY ZEKA, YARATICILIK VE TELIF HAKKI:
THALER V. THE REGISTER OF COPYRIGHTS KARAR INCELEMEST

Dr. Tugba GULES
OZET

Thaler V. The Register of Copyrights, yapay zeka yaraticilig1 caginda telif
hakk: yasas1 acisindan esas teskil eden sonuglari olan onemli bir davadir. Bu
arastirma, davanin telif haklarinin gelisimine ve alinan kararin telif hakki yasasi
tizerindeki potansiyel etkisine iliskin genel bir bakis sunmaktadir. Yapay zeka
aragtirmacisi ve yapay zeka yaraticiigindaki 6ncii ¢aligmalariyla taninan mucit
Dr. Thaler, Yaraticilik Makinesi olarak bilinen yapay zeka sistemi tarafindan
tretilen bir dizi sanat eseri igin telif hakki korumas: istedigi basvurularim
Amerika Birlesik Devletleri Telif Hakk: Biirosuna gonderdiginde, bagvurusu
reddedildi. Telif Hakki Biirosu, telif hakki yasasinin temelde eser sahipliginde
insan hususiyetini gerektirdigini ve bu sebeple yapay zeka tarafindan iiretilen
eserlerin  hususiyet yoklugundan otiiri  telif hakki  korumasinin
verilemeyecegini ileri siirdii. Buna yanit olarak Thaler, Yaraticilik Makinesinin
¢iktisinin, yaraticilhiginin ve hususiyetinin megru bir tirtinu oldugunu ve telif
hakk: korumasina uygun olmasi gerektigini ileri siirerek dava agti. Bu dava, eser
sahipligi, hususiyet ve telif hakki korumasinin kapsamu ile ilgili konular da dahil
olmak uZzere, yapay zeka ve telif hakki yasasinin kesisimi hakkinda kritik
sorular1 giindeme getiriyor. Yapay zeka teknolojileri ilerlemesiyle insan ve
makine yaraticiligl arasindaki ¢izginin giderek bulaniklastig1 giiniimiizde; bu
dava, geleneksel eser sahipligi ve hususiyet anlayisin1 sorguluyor ve yalnizca
insanlarin yaratici olarak kabul edilebilecegi fikrine meydan okuyor. Ayrica bu
davada verilen karar, yapay zeka tarafindan olusturulan icerik baglaminda telif
hakki korumasmnin kapsami acisindan onemli sonuglar dogurmaktadir.
Gelecekte yapay zeka tarafindan iiretilen eserlerin telif hakki yasas1 kapsaminda
nasil ele alinacagini etkileyebilir ve dolayisiyla yapay zeka gelistiricilerinin,
kullanicilarinin ve igerik yaraticilarinin hak ve sorumluluklarini etkileyebilir.
Ozetle, Thaler v. The Register of Copyrights vakasi, yapay zeka ile telif hakki
yasas1 arasinda gelisen iliskide sembolik bir dava olarak teknolojinin hizl
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gelisiminde; bizi, yerlesik yasal normlar: yeniden gézden gegirmeye zorluyor.
Dava, yapay zeka yaraticiliginin s6z konusu oldugu durumlarda hem insanlarin
hem de makinelerin yaratici stiregteki katkilarini taniyan adil ve etkili bir yasal
cerceve olusturmak i¢in bu sorunlari ele almanin aciliyetini vurguluyor. Dava
ayn1 zamanda yapay zeka teknolojisindeki ilerlemelere ve bunun insan
yaraticilig1 ve yenilik¢iligi izerindeki etkisine yanit olarak telif hakk: yasasinin
dikkatli bir sekilde yeniden degerlendirilmesi ihtiyacinin altini ¢iziyor. Bu
aragtirma, Thaler v. The Register of Copyrights davasmnin arka planina,
argiimanlarina ve hukuki gelismelere genel bir bakis sunarak fikri miilkiyet
hukuku ve vyaratici ortam i¢in daha genis sonuglara 1tk tutmay:
hedeflemektedir.

Anahtar Kelimeler: Fikri Miilkiyet Korumasi, Yapay Zeka, Telif
Haklari, Eser Sahipligi, Ozgiinliik.
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