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TAKDIM

Bu kitapta Ankara Yildinm Beyazit Universitesi Hukuk Fakiiltesi
tarafindan diizenlenen IV. Ticaret Hukuku Uluslararasi Sempozyumu’'nda
sunulan teblig 6zetlerini bulacaksiniz. Sempozyum oOncesinde duyuruldugu
gibi, tebligler i¢in bir tam metin bildiri kitab1 planlanmamus, yazarlarin istegine
bagli olarak gonderilen tam metinler TFM’ nin hakemli makale siirecine dahil
edilmistir. Dergiye gelen ve hakem siireci tamamlanan bazi makaleler
yayimlanmis, bazilarinin ise yayimlanma siireci devam etmektedir. Bu nedenle
tam metinlere ulagmak isteyenlerin Dergipark iizerinden erisilen TFM
sayilarini incelemesinde yarar vardir.

Bilindigi tizere TFM, Ticaret ve Fikri Miilkiyet Hukuku Dergisi, yilda
iki say1 olmak tizere 2015 yilindan bu yanda diizenli yayimlanan, “TR Dizin” ve
“ASOS Index” gibi yerel, “ICI Journals Master List” ve “ERIH Plus” gibi
uluslararasi alan indekslerinde taranan, ayn1 zamanda Dergipark platformu ile
“HEINONLINE” ve “EBSCO” gibi veri tabanlar1 iizerinden erisilebilen
uluslararasi ve hakemli bir dergidir.

Gerek teblig 6zetlerinin sizlerle bulusmasi gerekse TFM nin ¢iktigr ilk
giinden bu yana okuyucularina diizenli bir sekilde ulastirilmasinin arka
planinda Ankara Yildirrm Beyazit Universitesi Hukuk Fakiiltesi Ticaret
Hukuku Anabilim Dali ile heniiz yapilanmaya baslayan Fikri Miilkiyet Hukuku
Anabilim Dali 6gretim elemanlarinin 6zverili ¢alismalar1 yer almaktadir. Bu
arada, fakiiltemizde akademik faaliyetlerin organizasyonu ile ilgilenen ayr1 bir
ekibin bulundugunu, alinan giizel sonuglarda onlarin da emeklerinin oldugunu
belirtmemiz gerekir.

Bu vesileyle sempozyum oncesi ve sonrasinda ciddi bir ¢aba, emek ve
fedakarlik gosteren basta tiim ¢aligma arkadaslarima, ¢agrimiza tebligleri ile
katki sunanlar ile hakem olarak veya bilim kurulunda gérev almay1 kabul eden
meslektaglarimiza tesekkiir etmek isterim. Ankara Yildirim Beyazit Universitesi
Hukuk Fakiiltesi olarak, bundan sonra da yiiriitecegimiz akademik faaliyetlerle
tilkemize daha nitelikli hukuki ¢alismalar kazandirmaya devam edecegiz.

Prof. Dr. Hayri BOZGEYIK
Dekan
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KONKORDATO MUHLETINDE ISLETMENIN FAALIYETININ
KONKORDATO KOMISERINE BIRAKILMASI DURUMUNUN
TICARET HUKUKU BAKIMINDAN DEGERLENDIRILMESi

Dog. Dr. Hakan ALBAYRAK'
OZET

Konkordato miihletinin bor¢lunun tasarruf yetkisi tizerindeki etkisi,
[IK’nin 297. maddesinde kesin miihletin bor¢lu bakimindan sonuglar1 baglig
altinda diizenlenmistir. Buna gore; “Borglu, komiserin nezareti altinda islerine
devam edebilir. Su kadar ki, miihlet karari verirken veya miihlet icinde
mahkeme, bazi islemlerin gegerli olarak ancak komiserin izni ile yapilmasina
veya bor¢lunun yerine komiserin isletmenin faaliyetini devam ettirmesine
karar verebilir (m.297/1).

Tiirk-Isvi¢re konkordato prosediiriinde bor¢lunun faaliyetlerine devam
etmesi kuraldir'. Ancak, konkordato talebiyle baslayan siirecte, alacaklilar i¢in
gecerli goriilen kimi kisitlayict sonuglarin islerlik kazanmasinin ardindan (1IK
m.294, m.295) borglunun sanki hi¢ konkordato talebinde bulunmamisgasina
islerine ayn1 sekilde devam etmesi beklenemez?. Iste IIK m. 297, bor¢lunun
malvarligi iizerindeki tasarruf yetkisinin belirli bir 6lgiiye kadar
sinirlandirilarak alacaklilarin zarara ugramasini engellemek icin diizenlenmis
bir hitkiimdiir’. Mahkeme, bor¢lunun komiserin nezareti altinda islerine
devam etmesine karar verebilecegi gibi, bazi islemlerin gecerliligini ancak
komiserin izni ile yapilmasina da karar vermesi miimkiindiir. Ancak borglu i¢in

*  CGukurova Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra iflas Hukuku Anabilim Daly
hknalbayrak@hotmail.com; ORCID: 000-0001-6097-1296.

! Tanrwver, 1993, s. 72; Atali, Ermenek, Erdogan, 2020, s. 626; Arslan, Yilmaz, Tagpiar-Ayvaz,
Hanagasi, 2019, s. 554.

2 Yesilova, 2019, m. 297, Pn. 2.

3 Tanriver, 1993, s. 69.

1]
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en agir tasarruf sinirlamasi ise mahkemenin bor¢lunun yerine komiserin
isletmenin faaliyetine devam etmesine karar vermesidir.

Konkordato komiseri tarafindan igletmenin faaliyetinin {stlenilmesi
istisnaidir* Bu, borglunun tasarruf yetkisine yapilan en agir miidahaledir.
Ozellikle borglu fiil ehliyetine sahip degilse, islerinin basinda degilse, borglu is
birligi konusunda istekli degilse veya isletmenin yonetiminde karisiklik ve
zayiflik gozlenen durumlarda, komiserin denetim yetkisine sahip olmasinin
faydas1 olmayacaktir’.Ote yandan, miihletin kaldirilmasi, konkordato siirecini
sona erdireceginden ¢ogu halde uygun ve elverisli bir karar olmaz. Bu sebeple
komisere igletmeyi yonetme yetkisinin verilmesi, 6nemli bir yargisal miidahale
ve tedbirdir®.

Mahkemenin bu yonde verecegi bir kararla, bor¢lunun tasarruf yetkisini
serbestce kullanmasi yerine, komisere miihlet boyunca borglunun isletmesini
yuriitme konusunda mutlak yetki taninmis olmaktadir’. Bagka bir ifadeyle, bu
ihtimalde mahkemenin karar1 sonucu, borglunun isletmesini yiiriitme
konusundaki tasarruf yetkisi tamamen elinden alinmaktadir®.O yiizden, bu
kararin verilmesinde olgiliiliik ilkesine dikkat edilmesi gerekir’.

Mahkemenin komisere isletmeyi yonetme yetkisini devretmesi, istisnai
durumlarda sz konusu olmalidir'®. Ozellikle konkordato komiserinin
isletmeyi profesyonel bir yonetici gibi idare edebilecegi durumlar diginda,
mahkemenin bu yonde bir karar vermemesi gerekir''. Mahkeme, isletmenin
tim faaliyetini komisere birakmak yerine, yonetim devrini belirli alanlarla da
sinirh tutabilir. Ornegin, iiretim ve satig alaninda borglu sorumlu olarak

4 Qehri, 2018, s. 146.

> Oehri, 2018, s. 144; Altay, Eskiocak, 2018, s. 128.

¢ Tagpinar, 2003, s. 67.

7 Pekcanitez, Atalay, Sungurtekin-Ozkan, Ozekes, 2020, s. 494.

Tagpinar, 2003, s. 68; Pekcanitez, Erdonmez, 7101 Sayili Kanun Cergevesinde Konkordato,
2018, s. 90.

®  Tagpinar, 2003, s. 67.

10 Qehri, 2018, s. 146; Altay, Eskiocak, 2018, s. 128.

Pekcanitez, Erdonmez, 7101 Sayili Kanun Cergevesinde Konkordato, 2018, s. 91.
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birakilip komiser bu alanlarda sadece denetim yetkisine sahip olurken, yonetim
ve finans alanlarinda bor¢lunun faaliyeti komisere devredilebilir'>.

Mahkemenin isletmeyi yOnetme vyetkisini komisere birakmasi
durumunda komiserin ticaret hukuki bakimindan hukuki niteligi, yetkileri,
sorumluluklarinin incelenmesi gerekmektedir. Doktrinde bu durumda
konkordato komiserin hukuki niteligi konusunda ticari temsilci oldugu goriisii
bulunmaktadir®.Ancak bu goriige katilmak mimkindir degildir. Ticari
temsilci Oncelikle bir bagh tacir yardimcisidir'®.Ticari temsilci ve sirket
arasindaki bu bag, genellikle hizmet veya vekalet sozlesmesine
dayanmaktadir®. Ticari temsilci tacirin kanuni temsilcisi degil iradi
temsilcisidir'®. Ticari temsilcinin yetkileri, ticari giivenlik ve iyiniyetli tigtincii
kisilerin korunmasi gerekgeleriyle sadece kanunla smirlandirilmigtir'”.
Kambiyo taahhiidiinde bulunma, kredi ¢ekme ve kefil olma gibi olaganiistii
yetkileri bulunmaktadir ve ticari temsilcinin yapmis oldugu bu islemlerden
kanunun belirledigi yetki kapsami geregi isletme baghdir'®. Oysa konkordato
miihleti esnasinda ticari temsilcinin yapabilecegi bazi islemler kanun
tarafindan sinirlandirilmigtir.

Ticari temsilci, iradi temsilci oldugu icin, atamaya yetkili organlar
tarafindan azli de miimkiindiir'®. Ancak konkordato komiserinin azli miimkiin
degildir. Konkordato komiseri mahkeme tarafindan atanir ve gorevine de
mahkemece son verilir. Bu konuda konkordato siirecinde olan isletmenin bir

12 Tagpinar, 2003, s. 68.

13 Altay, Eskiocak, 2018, s. 128.

4 Poroy/Yasaman, 2017, s. 235; Arkan, 2018, s. 183; Sener, 2016, s. 258; Ayhan, Ozdamar,
Caglar, 2014, s. 358; Bozkurt, 2017, s. 360.

5 Poroy, Yasaman, 2017, s. 236.

16 Sener, 2016, s. 258.

17 Poroy, Yasaman, 2017, s. 236; Arkan, 2018, s. 193; Sener, 2016, s. 268; Ayhan, Ozdamar,
Caglar, 2014, s. 358; Bozkurt, 2017, s. 365.

8 Poroy, Yasaman, 2017, s. 235; Arkan, 2018, s. 189; Sener, 2016, s. 268; Ayhan, Ozdamar,
Caglar, 2014, s. 358; Bozkurt, 2017, s. 365.

¥ Poroy, Yasaman, 2017, s. 235; Arkan, 2018, s. 194; Sener, 2016, s. 279; Ayhan, Ozdamar,
Caglar, 2014, s. 368.

3|
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yetkisi bulunmamaktadir. Tim bu gerekceler karsisinda konkordato
komiserinin ticari temsilci olarak kabulii miimkiin degildir.

Mahkemenin, bor¢lunun yerine komiserin igletmenin faaliyetlerine
devam etmesine karar vermesi durumunda komiser ilgili isletmenin ticari
temsilcisi degil bizatihi ticaret hukuku anlaminda yoénetimle yetkili organi
konumunda olacaktir. Bir baska deyisle, anonim sirketlerde yonetim kurulu
(TTK m. 374) konumunda, limited sirketlerde mudir (TTK m. 623)
konumunda, kollektif sirkette yonetici olarak belirlenen ortaga benzer sekilde
yonetici konumunda (TTK m. 218), komandit sirkette ise komandite ortaklara
ait yetkiyi kullanabilecek kimse konumunda (TTK m. 309) olacaktir. Isletmeyi
gercek kisinin (tacir veya esnaf) igletmesi ihtimalinde ise bu isletmeyi isleten
kisi konumunda olacaktir. Bu nedenle isletmeyi bir tiizel kisiligin isletmesi
hélinde bizzat borglu tiizel kisiligin yonetim organlarinin sahip olduklar:
yetkilerin tamamina sahip olacaklarduir.

Anahtar Kelimeler: Konkordato, tasarruf sinirlamasi, konkordato
komiseri, tasarruf islemleri.
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FINANSAL YENIDEN YAPILANDIRMA VE KONKORDATO
SURECINDE UYGULANABILIRLIGi

Dog. Dr. Ersin ERDOGAN"
Selin YESILDAL"™

OZET

15 Agustos 2018 tarihinde, Bankacilik Diizenleme ve Denetleme
Kurumu (BDDK) tarafindan 30510 sayili Resmi Gazete’de “Finansal Sektore
Olan Borglarin Yeniden Yapilandirilmas: Hakkinda Yonetmelik” yayimlandi.
Yonetmelikle birlikte Finansal Yeniden Yapilandirma (FYY) uygulamasinda
Tirkiye’de yeni bir donem baglatildi. Bu c¢alismada yeni donem FYY
uygulamasi hakkinda detayl: bilgi verilmis, ardindan bu kurum ile 2004 sayili
Icra iflas Kanunu'nda (IiK) diizenlenen Konkordato arasindaki iligki
incelenmis ve son olarak bu iki kurumun birlikte uygulanip uygulanamayacag:
hususu tartisilmstir.

Anahtar Kelimeler: Yeni Istanbul vyaklagimi, finansal yeniden
yapilandirma, konkordato.

Ankara Yildirim Beyazit Universitesi, Hukuk Fakiiltesi Medeni Usul ve Icra Iflas Hukuku
Anabilim Dali, eerdogan@ybu.edu.tr, ORCID ID:0000-0002-7439-0780.

Ankara Yildirim Beyazit Universitesi, Sosyal Bilimler Enstitiisii, Yitksek Lisans Ogrencisi,
yesildalselin@gmail.com, ORCID ID: 0000- 0002-5655-4358.
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FINANCIAL RESTRUCTURING AND ITS CO-APPLICABILITY
IN THE PROCESS OF CONCORDANTUM

Dog. Dr. Ersin ERDOGAN
Selin YESILDAL

ABSTRACT

“The Regulation on Restructuring of Loans Owed to Financial Sector”
was promulgated in the Official Gazette 30510 by Banking Regulation and
Supervision Agency on the date of 15 August 2018. With the regulation, a new
period of Financial Restructuring implementation has been initiated in Turkey.
In this study, detailed information regarding the new period of Financial
Restructuring was given, and then the relationship between this institution and
the Concordatum regulated in Bankruptcy and Enforcement Law No. 2004
examined, and lastly the question of whether these two institutions can be
applied together was discussed.

Keywords: New Istanbul approach, financial restructuring, concordat,
new Istanbul approach, financial restructuring, concordat.
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ADI KONKORDATODA FAIZE ILISKIN OZELLIKLI DURUMLAR

Dog. Dr. Besir Fatih DOGAN*

OZET

[IK m. 285’e gore, borglarini vadesi geldigi halde édeyemeyen veya
vadesinde 6deyememe tehlikesi altinda bulunan herhangi bir borglu, vade
verilmek veya tenzilat yapilmak suretiyle borglarini 6deyebilmek veya
muhtemel bir iflastan kurtulmak icin konkordato talep edebilir. Konkordato,
konusuna gore (tenzilat, vade veya karma konkordato gibi) veya yapilis zamani
bakimindan (iflas disi/adi veya iflas i¢cin konkordato) esitli tiirlerde karsimiza
¢tkmaktadir. Uygulamada siklikla kargilagilan ise tenzilat ve/veya vade igeren
adi konkordatodur.

Adi konkordato uygulamasinda faiz bakimindan birgok problemle
kargilagilmaktadir. Buna gore;

- Konkordato talep eden sirketten alacakli olan ve alacaklar1 rehinle
teminat altina alinmamis bulunan kimselerin alacaklarina ne zamana
kadar faiz isletilecektir? Zira uygulamada bu faiz oranimnin gegici
miihlet tarihine mi, yoksa kesin miihlet tarihine kadar mu isletilecegi
hususunda farkli uygulamalar mevcuttur.

- Alacak kayitlar1 yapilirken, faiz orani hangi oran iizerinden yapilacak
ve daha da 6nemlisi komiserin bu faiz orani tizerinde bir inceleme
yetkisi olacak midir? Ozellikle yabanci para alacaklarinda faiz talebi
s6z konusu oldugunda, taraflar arasinda bir sozlesme yoksa, 3095
sayilh Kanun’un 4a maddesi dikkate alinmasi gerekirken, TCMB
avans faiz orani talep edildigi goriilmektedir. Bu durumda alacaklilar
toplantisindaki oy nisabini etkilemektedir.

*  Hacettepe Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Daly,
bfdogan@hacettepe.edu.tr; ORCID: 0000-0003-3683-7171.

7|



IV. Ticaret Hukuku Uluslararasi Sempozyumu
“Ticaret Hukukunda Disiplinlerarasi Yaklasim”

- Cekismeli alacak yaratamayan ve bir alacak kayit talebini reddetme
yetkisi bulunmayan komiserin, bor¢lu tarafindan kabul edilen faizleri
inceleme yetkisi var midir?

- Rehin borglu tarafindan degil de ftglincti kisiler tarafindan
gosterilmisse faiz islemesi duracak midir? Zira [IK m. 294’ gore
rehinle temin edilmemis her tiirlii alacaga faiz islemesi durur. Ancak
bu durumda rehinle temin edilmis bir alacak olup olmadig
tartisgitlmalidir.

- Imtiyazli alacaklar bakimindan faiz isleyecek midir?

- Ogzellikle banka kredilerinden kaynaklanan alacaklarda, bankalarin
faiz taleplerinin yiiksek olmasi ciddi bir sorun teskil etmektedir. Bu
durumda o6zellikle ¢ekismeli alacaklar s6z konusu oldugunda
komiserin inceleme vyetkisinin kapsami nedir? Ornegin faiz
baslangicinin tespiti nasil yapilacaktir?

- Konkordato talebinde sunulan 6n projede faizlerin islemeye devam
edecegi bor¢lu tarafindan kabul edilebilir mi?

Bildirimizde yukarida ifade edilen sorunlar incelenecek ve uygulamada

yasanan bu sorunlara ¢6ziim 6nerileri sunulacaktir.
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SPECIAL CIRCUMSTANCES REGARDING INTEREST IN ORDINARY
CONCORDATUM

Dog. Dr. Besir Fatih DOGAN

ABSTRACT

According to the Article 285 of Bankruptcy and Enforcement Law
("BEL"), any debtor, who is unable to discharge its mature debts or in danger
of insolvency for the maturing debts, may request concordatum in order to be
able to pay its debts or to avoid a possible bankruptcy by providing maturity or
deduction.

Concordatum has various kinds and may change according to its subject
(such as deduction, maturity or concordatum) or the time it was takes effect
(such as concordatum for non-bankruptcy/ordinary concordatum or
concordatum for bankruptcy). The most common kind of concordatum in
practise is the corcordatum which includes deduction and/or maturity.

In ordinary concordat practice, several problems are encountered
regarding the interest. Accordingly;

- How long will interest be charged on the receivables of persons who
are creditors of the company requesting concordatum and whose
receivables are not secured by pledge? As a matter of fact, during the
execution of the relevant Article, there are different practices
regarding whether this interest rate will be applied until the
temporary or definite respite date.

- Which rate of interest will be implemented and, more importantly,
will the commissioner have the authority to examine this interest rate
while making the receivables records? Especially, if there is a request
for interest in foreign currency receivables and there is no prior
agreement between the parties, it is seen that the advance interest rate

91
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of the Central Bank of the Turkish Republic (“CBTR”) is
implemented instead of taking into Article 4a of the Law No. 3095.
This approach affects the quorum at the meeting of creditors.

Does the commissioner, who cannot create a contentious debt and
does not have the authority to reject a credit registration request, has
the authority to evaluate the interest accepted by the debtor?

If the pledge is presented by third parties, instead of the debtor, will
the implementation of the interest cease? As a matter of fact,
according to Article 294 of BEL, implementation of interest ceases on
any receivables that are not secured by pledge. However, in this case,
it should be discussed whether there is a receivable secured by pledge.

Will there be interest on the privileged receivables?

The high interest demand of banks is a serious issue especially for
receivables arising from bank loans. In this case, what is the scope of
the Commissioner's authority to evaluate, especially issues regarding
to disputed receivables? To exemplify, how will the starting day of
interest be determined?

Can it be accepted by the debtor that the interests will continue to be
implemented in the preliminary project submitted in the
concordatum request?

In our memorandum, the above-mentioned issues will be examined and

solutions to these problems in practice will be presented.
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SERMAYE PIiYASASI KANUNU’NDA (MD. 92 VE 94) SPK’YA
TANINAN DAVA ACMA YETKILERI ILE SAIR YETKILERIN USUL
HUKUKU BAGLAMINDA TARTISILMASI

Dr. Ahmet TOK'
OZET

6362 say1li Sermaye Piyasast Kanunu’nun (SPKn./Kanun) 1 inci maddesi
cercevesinde, sermaye piyasasinin giivenilir, seffaf, etkin, istikrarli, adil ve
rekabetgi bir ortamda igleyisinin ve gelismesinin saglanmasi, yatirimcilarin hak
ve menfaatlerinin korunmas: i¢in sermaye piyasasinin diizenlenmesi ve
denetlenmesi amaciyla faaliyet gosteren Sermaye Piyasasi Kurulu'na
(SPK/Kurul), Kanunun 92 nci maddesi ¢ercevesinde, SPKn.’ na tabi ihrag¢ilarin,
kanuna, sermaye piyasasi mevzuatina, esas sozlesme ve fon i¢ tlzigi
hiikiimlerine veya isletme maksat ve mevzuuna aykir1 goriilen durum ve
islemleri sebebiyle sermayenin veya mal varliginin azalmasina veya kaybina yol
actiginin tespit edilmesi halinde, bu durum ve islemlerin hukuka aykiriliginin
Kurulca tespiti tarihinden itibaren {i¢ ay ve her hilde durum ve iglemin vukuu
tarihinden itibaren {i¢ yil icinde iptal davasi ve bes yil i¢inde butlan veya
yoklugun tespiti davasi agma yetkisi taninmustir.

Ayrica Kurulun, Kanun’un 92 nci maddesi gergevesinde sahip oldugu
dava yetkileri yaninda, anilan hitkiim ¢ergevesinde sorumlulugu tespit edilenler
hakkinda imza yetkilerinin kaldirilmasi tedbirini uygulama ve ilgililer hakkinda
Kurul tarafindan su¢ duyurusunda bulunulmasi halinde, ilgilileri gérevden
almak ve yapilacak ilk genel kurul toplantisina kadar gorev yapmak iizere
yerlerine yenilerini atamak yetkileri de bulunmaktadir (92/1-c)

Sermaye Piyasas1 Kurulu, Basuzman Hukuk¢u, ahmet.tok@spk.gov.tr, ORCID: 0000-0003-
2804-9255.
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SPKn. md. 94 hitkmiinde ise, ortiilii kazang aktariminda uygulanacak
tedbirler arasinda, Kurulca belirlenen tutarin tayin edilen siire iginde iade
edilmemesi halinde, ortiilit kazancin iadesi icin dava agma konusunda Kurulun
yetkili oldugu hitkkme baglanmis olup, ayrica 92 nci maddenin birinci ve tiglincii
fikralarinin bu madde bakimindan da uygulanacag) ifade edilmistir.

Isbu galismamizda, Kurula taninan dava agma yetkileri ve dava agma
stirelerinin arz ettigi hususiyetler, imza yetkisinin kaldirilmasi ve yonetim
kurulu tiyelerinin gérevden alinmasi tedbirlerinin uygulanma usulii ve hiikmiin
ne sekilde tatbik edilecegi sorunu, Kurul tarafindan ikame edilen ortili
kazancin iadesi davasinin kosullari, anilan davanin ticari davalarda zorunlu
arabuluculuga tabi olup olmadig1 ve davada uygulanacak zamanagimi siiresi
konusundaki tartigmalar, dava takip yetkisi ve hitkkmiin icrasina iligkin sorunlar
ile Kanunun 94 ve 92 inci maddeleri arasindaki irtibat inceleme konusu
yapilmustir.

Anahtar Kelimeler: Sermaye Piyasas1 Kanunu, dava agma yetkisi, imza
yetkisinin kaldirilmasi, ortiilii kazancin iadesi davasi, zorunlu arabuluculuk.
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DISCUSSION OF THE POWERS TO FILE A LAWSUIT AND OTHER
POWERS GRANTED TO THE CAPITAL MARKET BOARD IN THE
CAPITAL MARKET LAW (ARTICLES 92 AND 94) IN THE CONTEXT
OF PROCEDURAL LAW

Dr. Ahmet TOK

ABSTRACT

Within the framework of Article 1 of the Capital Markets Law No. 6362
(Law), Capital Market Board (CMB/Board) operates for the purpose of to
regulate and supervise capital markets to ensure the functioning and
development of capital markets in a secure, transparent, efficient, stable, fair
and competitive environment and to protect the rights and interests of
investors. According to the article 92 of the Law, in cases where it is determined
by the Board that there is a capital or asset decrease or loss due to the situations
and acts of issuers contrary to the Law, the capital market legislation, the articles
of association and the provisions of fund rules or the purpose and field of
enterprise, the Board is authorised to file a lawsuit of nullity within three
months starting from the date when it has been determined by the Board that
these situations and acts were illegal and in any case within three years starting
from the date when these situations and acts have occurred and file a lawsuit
for determination of nullity and validity within five years.

In addition to the litigation powers that the Board has within the
framework of Article 92 of the CMB, the Board is also authorised to remove the
signing authorities of those who are responsible for these transactions if the
existence of these situations and acts are determined by the decision of a court
of first instance or if it is decided by a court upon the request of the Board
without awaiting such decision; in cases where an indictment is made about
related persons, discharge them from office until the trial is finalised and assign
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new members of the board of directors to replace those who have been
discharged from office until the first general assembly meeting (Art. 92/1-c).

In the article of 94, among the measures to be applied in the illegal
transfer pricing activities, it has been adjudicated that if the amount determined
by the Board is not returned within the specified period, the Board is authorized
to file a suit for the return of the amount determined by the Board and it is also
stated that the first and third paragraphs of article 92 shall also be applicable
with respect to this article.

In this paper, the powers of litigation granted to the Board and the
features of the duration of litigation, the method of application of the measures
to remove signing authority and dismissal of the members of the board of
directors, and the issue of how the provision will be implemented, the
conditions of the lawsuit substituted by the Board for the return of the earnings
by illegal transfer pricing activities, whether the aforementioned lawsuit is the
subject to the compulsory mediation in commercial cases and the statute of
limitations to be applied in that case, the problems related to litigation authority
and enforcement of the judgment and the connection between Articles 94 and
92 of the Law have been analysed.

Keywords: Capital Market Law, power of initiating lawsuits, removing
signing authority, lawsuit for the return of the earnings by illegal transfer
pricing activities.
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ANONIM SIRKETLER HUKUKU UYUSMAZLIKLARININ
ARABULUCULUGA ELVERISLILIGI VE ELVERISLILIGIN TESPITINDE
OLCUT ONERILERI

Dog. Dr. Cafer EMINOGLU"
OZET

Hukuk uyusmazliklarinda resmi arabuluculuk 2013 yilindan itibaren
Tiirkiye’de uyusmazlik ¢oziimiiniin 6nemli bir bileseni haline gelmis, 2017
yilinda dava sart1 olarak diizenlenmesiyle birlikte ise adeta yarginin bir eklentisi
haline gelmistir. Ancak bir yargilama faaliyeti olmamasi, ti¢lincii taraf ve kamu
menfaatlerini gozeten bir karar verici tarafindan yiritiilmemesi, biitiiniiyle
taraf iradesiyle sekillen bir siire¢ olmas1 nedeniyle arabuluculuga her hukuki
uyusmazlik konu olamayacaktir. Arabuluculuga elverislilik bakimindan kanun
koyucunun belirledigi “taraflarin tizerinde serbestce tasarruf edebilecekleri is
veya islemlerden dogan 6zel hukuk uyusmazliklar1” 6l¢iitii son derece genel ve
cercevesi bakimindan belirsizdir. Cok yonlii menfaat denge ve dongiisiiniin
hakim oldugu sirketler hukukunda, ifade olunan “tasarruf serbestisinin,”
dolayistyla “arabuluculuga elverisliligin® sinirlar1 daha da belirsiz hale
gelmektedir. Bu ¢alismada anonim sirketler hukuku uyusmazliklar:
bakimindan arabuluculuga elverislilige iliskin bazi degerlendirmelerde
bulunulmakta ve elverisliligin tespiti hususunda bazi odlgiitler onerilmektir.
Mgili degerlendirme ve oneriler yapilarina uygun diistiigii 6lciide diger sermaye
sirketleri bakimindan da caridir.

Anahtar Kelimeler: Arabuluculuga elverislilik, kamu diizeni, anonim
sirketler hukuku uyusmazliklari.

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
ceminoglu@ybu.edu.tr, ORCID: 0000-0001-6219-3360.
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THE ELIGIBILITY OF JOINT-STOCK COMPANY DISPUTES FOR
MEDIATION AND SOME CRITERIA-PROPOSALS ON ELIGIBILITY

Dog. Dr. Cafer EMINOGLU

ABSTRACT

The formal mediation in civil disputes has been a significant component
of dispute resolution in Turkey since 2013. After being issued as an action cause
in 2017 it became an annex to the jurisdiction. Since it is entirely formed by
party will and not a jurisdiction activity that is carried out by a decision-maker,
who considers also public and third-party interests, not every civil dispute is
going to be mediation’s topic. The law-maker’s eligibility-criterion of “the civil
disputes arising from transactions that are at the free disposal of the parties” is
too wide and its frame is uncertain. In corporate law, where the versatile
interest balance dominates, the borderlines of “free disposal” and the “eligibility
to mediation” become even more unclear. This study contains some evaluations
and criteria-proposals on eligibility for mediation in regard of joint-stock
company disputes. As long as it is suitable to their structure, these evaluations
and criteria can be taken in consideration for other corporations too.

Keywords: Eligibility for mediation, public order, joint-stock company
disputes.
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PAY SAHIPLERI SOZLESMELERINDEN KAYNAKLANAN
UYUSMAZLIKLARIN COZUMUNDE ARABULUCULUK VE TAHKIM

Dr. Ogr. Uyesi Muhammed SULU'
OZET

Pay sahipleri sozlesmesi, sozlesme ozgirliginiin sinirlandirldig
sirketler hukukundan daha serbest bir alan olan borglar hukukuna dogru gecisi
amaglayan atipik bir s6zlesmedir. Bu szlesme ile, pay sahiplerinin tamami veya
bir kismi, birbirlerine karsi yapma, yapmama veya verme gibi taahhiitler
tstlenirler. Tiirk Ticaret Kanunu m. 340 ve m. 579’da sirket sozlesmeleri icin
ongoriilmiis olan kisitlamalar ile pay sahiplerinin korporatif diizlemde
ihtiyaglarina ve amaglarina gore sozlesmesel diizenlemeler yapmalar1 6nemli
olgide engellenmistir. Cesitli avantajlar1 ve dezavantajlar1 olan bu
diizenlemeler genel itibariyle “celik korse” olarak nitelendirilmektedir. Ayrica
TTK m. 480’deki tek borg ilkesi de anonim ortaklik pay sahiplerine sermaye
koyma borcu diginda ilave borglarin yiiklenilmesine engel olmaktadir.

Kanun koyucu, TTK m. 336’nin gerekgesinde de belirttigi gibi “pay
sahipleri sozlesmesini ... sirketler hukukunun sagaginin disinda tutma’y:
amaglamakta ve TTK m. 480’in gerek¢esinde pay sahipleri sozlesmesini “esas
sozlesme diizenine ve kanuna hiikmeden veya ikisine de birden bertaraf eden
bir diizen yaratan” bir sozlesme olarak gormektedir. Buna ragmen
uygulamada pay sahipleri s6zlesmesine gosterilen ilginin artarak devam ettigi
miisahede edilmektedir. Pay sahiplerinin aralarindaki girift ve ¢ok yonli
menfaat iligkilerini diizenleyen bu so6zlesmeler, uygulamada pek ¢ok
uyusmazliga sebep olmaktadir.

w

Istanbul 29 Mayis Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
msulu@29mayis.edu.tr, ORCID: 0000-0001-9634-2272.
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Pay sahiplerinin birbirlerine karsi vermis olduklar: taahhiitlerin ihlal
edilmesinin sonuglar1 yine pay sahipleri iizerinde dogacaktir. Ne var ki, bu
sozlesmelerin sirket bakimindan baglayiciligi bulunmasa dahi, dolayli olarak
sirketi onemli olgiide etkiledikleri gozlemlenmektedir. U¢ béliimden olusan
tebligin ilk boliimiinde pay sahipleri sozlesmesinin hukuki niteligi, genel
Ozellikleri ve borglar hukuku ile ticaret hukuku disiplinleri arasinda
konumlandig: yer temel hatlari ile irdelenecektir.

Pay sahipleri sozlesmelerinden dogan uyusmazliklar genel itibariyle
farkli menfaat iligkilerini barindiran, girift ve wuzmanlk gerektiren
uyusmazliklar olarak kabul edildiklerinden dolay ilgili s6zlesmelerde tahkim
sartina yer verildigine siklikla rastlanilmaktadir. Bu sézlesmelerden dogan
ihtilaflarin tahkime elverisli ve uygun olup olmadig: tebligin ikinci boliimiinde
incelenecek hususlardir.

Hukukumuzda konusu bir miktar paranin 6denmesine iliskin alacak ve
tazminat taleplerini iceren is ve tiiketici uyusmazliklar1 ile ticari
uyusmazliklarda dava sarti haline getirilerek uygulamada yerlesmesinin
amaglandig1 arabuluculuk kurumunun, pay sahipleri sozlesmesinden dogan
uyusmazliklarin ¢oziimiine ne Ol¢lide katki sunabilecegi de tebligin son
bolimiinde incelenecektir. Yine pay sahipleri sozlesmesinden dogan davalar
bakimindan arabulucuya bagvurunun bir dava sarti olup olmadigr da bu
boliimde cevap aranacak sorulardandir.

Pay sahipleri sozlesmelerinden dogan uyusmazliklar ile arabuluculuk ve
tahkim kurumlarinin karsiikli pozisyonlarinin incelenmesi, ticaret hukuku,
borglar hukuku ve usul hukuku gibi farkli disiplinlerin degerlendirilmesini
gerektirmektedir. Tebligde bu degerlendirme yapilirken karsilastirmal
hukuktan, giincel vyargi kararlarindan ve uygulama Orneklerinden
faydalanilacaktir.
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CALL FOR GREATER TRANSPARENCY IN INTERNATIONAL
ARBITRATION - A REVIEW OF RECENT DEVELOPMENTS

Ogr. Gor. Dr. Aysun BOLACA®

ABSTRACT

There is not the shadow of doubt that transparency and confidentiality
are expected features of international arbitration and therefore both are
legitimate. The difficulty, however, lies in adjusting a delicate balance between
those. The principle of confidentiality is frequently mentioned as one of the
foundational advantages of arbitration in comparison to litigation. The salient
reason, why parties of arbitration attribute a particular importance to
‘confidentiality’ is to protect some critical information (e.g. trade and business
secrets, financial results) as well as the public image of companies. This is
indeed widely accepted in the context of commercial arbitration. Even in the
absence of an explicit confidentiality clause in the arbitration agreement,
commercial arbitration proceeding is generally carried out in a confidential and
private manner. However, if one of the disputing parties is a State or a State-
owned company (in its private capacity), then the public interest can be
involved in the arbitration proceeding. And the existence of so-called public
interest demands more transparency since the outcome of a commercial
arbitration would have a significant impact on the general public.

It is immensely observable that there is a live trend particularly in
international ‘investment’ arbitration towards transparent approaches.
However, some discontents with the lack of transparency have also been uttered
in the field of international ‘commercial” arbitration. Even though some arbitral
institutions have still exhibited stubborn behaviour, most of them frequently
take reformative steps. The main motivations behind an increased demand for

Ankara Yildirim Beyazit University School of Law, Private International Law Department,
abolaca@ybu.edu.tr, ORCID: 0000-0002-1184-8774.
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more transparency in international commercial arbitration are closely related
to the need for arbitrators’ accountability; certainty and predictability in the
dispute settlement process; and the rule of law. Some stakeholders further claim
that transparency would be “the obvious cure for suspicious arbitral
proceedings that take place behind closed doors.”

This study seeks to address if confidentiality functions as the sine qua non
tool for ‘all’ international arbitration or the greater need for transparency is
justified and possible without any damages to the prestige of arbitration as the
most preferred dispute settlement forum and, finally, if there are any lessons to
be learnt from investment (treaty) arbitration practice.
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ULUSLARARASI TAHKIMDE (DAHA FAZLA) SEFFAFLIK CAGRISI -
YENI GELISMELERIN DEGERLENDIRILMESI

Ogr. Gor. Dr. Aysun BOLACA
OZET

Hi¢ stiphe yok ki; seffaflik da gizlilik de wuluslararasi tahkim
prosediiriinde aranan ilkelerden, dolayisiyla her ikisi de mesru birer talep
olarak savunulmaktadir. Muhtemel sorun veya zorluklar da bu iki ilke
arasindaki hassas dengenin gozetilmemesinden kaynaklanmakta. Gizlilik
ilkesinden; tahkimin, devlet vyargillamasiyla kiyaslandiginda, en temel
avantajlarindan biri olarak bahsedilir. Tahkim yargilamasinda taraflarin gizlilik
ilkesine biiyitk 6nem atfetmesinin altinda yatan en belirleyici neden; bazi
hassas/onemli bilgileri (ticari ve igletme sirlari, finans raporlari vb.) ve
sirketlerin imajin1 koruma ¢abasidir. Ve bu durum, ticari tahkim alaninda
yaygin kabul gérmiistiir. Tahkim anlasmasinda aleni bir gizlilik klozu olmasa
dahi ticari tahkim prosediiriinde gizlilik ve mahremiyet gozetilir. Fakat
taraflardan birinin devlet ya da devlet kurumu (kamu iktisadi tesekkiilii) olmasi
durumunda (tahkim yargilamasinin sonucu kamuyu da yakindan
ilgilendireceginden) kamu menfaati devreye girecek ve bu da ticari de olsa
tahkim prosediiriinde daha fazla seffaflik talebini doguracaktir.

Son dénemde oOzellikle uluslararas: ‘yatirim’ tahkimi alaninda seffafliga
yonelik ciddi gelismeler goze carpmaktadir. Bununla birlikte uluslararas: ‘ticari’
tahkim alaninin seffafliktan yoksun olusuna dair bazi sikayetler de dile
getirilmektedir. Baz1 tahkim kuruluslar1 gizlilik hususunda 1srarci bir tutum
sergilese de bircogu seffafliga yonelik iyilestirici diizenlemeler gelistirme
¢abasinda. Uluslararasi ticari tahkimde daha fazla seffaflik talebinin ardinda
yatan temel motivasyon su hususlarla yakindan ilintilidir: Hakemlerin hesap
verme sorumlulugu, uyusmazlik ¢6ziim siirecindeki kesinlik ve tahmin
edilebilirlik beklentisi ve hukukun ustiinligti ilkesinin gozetilmesi. Yine
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bununla baglantili olarak alanda menfaat sahibi bazi kimseler, kapal1 kapilar
ardinda gergeklesen siipheli tahkim yargilamalari i¢in en etkili ¢arenin seffaflik
olacag iddiasinda...

Bu calisma, “gizlilik ilkesi ‘biitiin’ uluslararasi tahkim tiirlerinde olmazsa
olmaz (sine qua non) bir arag¢ fonksiyonuna sahip mi; daha fazla seftaflik talebi
gerekcelendirilebilmekte mi ve yine bu talep, tahkimin uyusmazliklarin
¢oziimiinde en ¢ok tercih edilen platform olmasi sebebiyle sahip oldugu prestije
zarar vermeden kabul gorebilir mi?” sorularina cevap arayacaktir. Ve bunu
yaparken de yatirnm antlagmasi temelli uluslararasi yatirim tahkimindeki
seffaflik yaklasimindan cikarilabilecek herhangi bir dersin olup olmadigini da
irdeleyecektir.
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SERMAYE SIRKETLERINDE, SIRKET ALACAKLILARIN {iK M. 89
GEREGINCE HACIZ iIHBARNAMESI GONDERMESI VE SIRKET
ORTAGININ UCUNCU KIS SAYILIP SAYILAMAYACAGI SORUNU

Dr. Ogr. Uyesi Tamer BOZKURT"
OZET

Sermaye sirketlerinde ortaklarin/pay sahiplerinin, sirkete karst “sinirl
sorumlu” olmast esastir (TTK m. 329, 583). Ayrica ve oOzellikle anonim
sirketlerde, pay sahiplerinin sermayeyi ifa borcu disinda bir borg ile
yikiimlendirilmesi, ilke olarak miimkiin degildir (TTK m. 480/1). Bu yapida
sinirll  sorumluluk ilkesinin Ongoriilmesinin arkasinda, yatirimci pay
sahiplerinin sirkete girisinin tesvik edilmesi ve hatta bu sirketlerin
kurulmasinin kolaylastirilmasi istegi yatmaktadir. Zira bir sirket kuruldugunda
ortaklarin, sirket bor¢larindan dolay1 sorumlu olup olmadig: ve olacaksa kime
kars1 sorumlu olacagi hususlari, hangi sirket tipinin benimsenecegini tercih
noktasinda hayati oneme sahiptir. Sorumluluk rejimi, tercihleri dogrudan
etkilemektedir. Diger taraftan, sermaye sirketlerinde sirket ortaklarinin, sirket
borclarindan ilke olarak sorumlu olmamasi, bu sefer de alacaklilar agisindan
sakincalar1 beraberinde getirmektedir. Bu iki menfaatin telafi edilmesi igin,
sermaye  sirketlerinde  sermayenin/malvarliginin  korunmasi  ilkesi
benimsenmistir. Ancak bu ilke ve ilkenin uygulama ayaklary, sirket alacaklisinin
korunmasini ¢ogu kez saglayamamaktadir. Bu nedenle tiizel kisilik perdesinin
kaldirilmas: basta olmak iizere, pek ¢ok ¢are arayisi giin yliziine ¢ikmuistir.
Bunlardan birisi de [IK m. 89°’daki haciz ihbarnameleridir. Sermaye sirketi
ortaginin, sirkete 6denmemis sermaye borcunun olmas: durumunda, sirket
alacaklisinin, sirket ortagina bu madde anlaminda “¢iincii kisi” muamelesi
yapip yapamayacagl konusu, Yargitay kararlarinda tartisilmigtir. Yargitay,

Selcuk  Universitesi Hukuk  Fakiiltesi, Ticaret Hukuku Anabilim  Daly,
tamer.bozkurt@selcuk.edu.tr; ORCID: 0000-0003-0486-399X.
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20007li yillarda verdigi kararlarinda bunu bir “kanuna karsi hile” olarak
nitelendirirken, 12. HD.nin 10.09.2012 tarihli (E.2012/8198, K. 2012/25686)
sayili karari ile baglayan siirecte, Hukuk Genel Kurulu 2016 yilinda verdigi
kararda (11.05.2016, E. 2014/12-1078, K. 2016/1600), sirket ortaklarinin IIK m.
89 anlaminda “Gg¢ilincii kisi” sayilacagi sonucuna vararak haciz ihbarnamesi
gonderilmesinin miimkiin olduguna hitkmetmistir. Daha 6nce “kanuna kars
hile” olarak degerlendirilen bir olgunun, “hukuka uygun” hale getirilmesi ve
bunun gerekgelerinin, tartisilmaya deger bir konu oldugu kanaatindeyiz. Zira
ogretide de bu konuda farkli goriisler bulunmakta olup, Yargitay'in bu
ictihadini  destekleyenler kadar, bu goriise karsi ¢ikan vyazarlar da
bulunmaktadir.

Iste biz de Tebligimizde, sermaye sirketlerinde ortaklarn IIK m. 89
anlaminda “ligiinci kisi” sayilip sayilamayacagini hem sirketler hem icra ve iflas
hukuku ekseni ile tartismaya calisacagiz. Eger sirket ortagina, IIK m. 89 geregi,
sermaye borcunun ifa edilmemesi durumunda bir haciz ihbarnamesi
gonderilebilecek ise, 0 zaman TTK m. 329/2°deki “Pay sahipleri, sadece taahhiit
etmis olduklar: sermaye paylari ile ve sirkete karst sorumludur.” hitkmiiniin yeri
ve anlaminin da tartisilmasi gerekmektedir.

Anahtar Kelimeler: Sermaye sirketleri, haciz ihbarnamesi, sinirh
sorumluluk ilkesi, sermaye sirketi ortaginin hukuki durumu.
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ELEKTRONIK CEK’E ILISKIN KANUN CALISMALARINA YONELIK
TURK TICARET KANUNU (645, 756, 780, 1526) ILE ICRA IFLAS
KANUNUNUN (167) ILGILI MADDE HUKUMLERI ACILARINDAN
GUNCEL BiR BAKIS

Dr. Ogr. Uyesi Nazim AKSOY"
OZET

Glntimiiz ticari iliskilerin dijital ortama aksettirilmesi ile birlikte
teknolojik alt yapinin yasal olarak karsiliginin bulunmasi konusunda “e-¢ek” ile
ilgili kanun taslagi mevcuttur. Bu taslak ile e-geklerin genel anlamda, ekonomik
ve hukuki sisteme kolayca dahil edilebilmesi; 6zel olarak ise, karsiliksiz ¢eklerin
engellenmesi, sahte ¢ek durumunun ortadan kaldirilmasi, internet bankacilig
tzerinden ¢eklerin diizenlenebilmesi, ciro silsilesinin kayit altina alinmasi
yontemiyle sorunsuz izlenebilmesi, ¢ek maliyetlerinin dusiirtilmesi gibi
avantajlar1 beraberinde getirebilecegi hedeflenmektedir. Bununla birlikte, para
gibi tedaviil edilebilme 6zelligi ve 6demelerin dongiisiine katkida bulunarak el
degistirilmesindeki kolaylig1 sebepleriyle ¢eklerin ticari hayatta 6nemli bir yeri
oldugu da bilinmektedir. Oysa e-ceklerle birlikte, cesitli kayitlarin yani sira
diger bilgilere erisim konusunda olusabilecek zorluklar ve giincellemeye
mubhta¢ kanun hitkiimleri sistemi engelleyerek, ¢eklerin tedaviiliinde durumu
daha karmagik hale getirebilecektir. Bu baglamda s6z konusu kanunun
yapiminda e-geke ulagilabilirlik agisindan kamu menfaati ile ticari teamiillerce
benimsenmis prensipler arasinda miimkiin oldugunca ince bir ¢izginin kanun
koyucu tarafindan dengeli bir sekilde gozetilmesi gerekecektir. Bunun gibi, s6z
konusu kanun yapiminda sistemin tamamen dijitallesmesi diisiiniildiigiinde
diger mevzuat hiitkiimlerinin tamaminda bu yonde alt yap: caligmalarinin
bitirilmesi elzemdir. Ulkemizdeki mevcut yasal alt yapinin, geklerin fiziken

w
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ibraz edilmeksizin Cek Takas Faaliyetleri Hakkinda Yonetmelik kapsaminda
bankalar arasinda takas yapilmasinin uygun hale getirildigi doktrinde
belirtilmisse de-¢ekler konusunda bu islemlerin ayrintilarinin ve diger ilgili
kanuni istisnalar konusunda gereken diizenlemelerin de yapilmas: gerekir.
Ayrica, ikincil yasal diizenlemelerle yapilan mevzuat degisikliklerden kaynakli
goriis farkliliklarina yol verilmeden, dogrudan TTK, IIK gibi esas kanunlarda
gereken giincellemeler yapilmalidir. Varakasiz kiymetli evraktan bildigimiz
lizere, sermaye piyasast hukukunda kaydi sistemin kabul edilmesi ile kiymetli
evrakta hakkin senede baglanmasi esasinin istisnasi getirilerek kiymetli evrak
niteligindeki sermaye piyasasi araglarinin senede baglanmadan ihraci ve
tedaviili (dolagimi) miimkiin hale getirilmistir. Bunun gibi e-geklerin
tedaviiliinde usul ve esaslarin siipheye ve yoruma agik olmayacak tarzda net bir
sekilde diizenlenmesi gerekecektir. Bu baglamda, ¢eklerin ana fonksiyonu olan
6deme amacinin kuvvetlendirilmesi de goz oniinde bulundurularak, e-¢ek
transfer sisteminde e-c¢ek defteri ve e-¢ek hesabinin giivenli elektronik imza gibi
araglarla imzalanmasinin usulii ve giivenligi konusunda tiim ilgili mevzuat
hiikiimlerinin bir biitiin olarak giincellenmesi gerekir. Uygulamadaki mevcut
sorunlar heniiz ¢oziilmeden dijital platformdaki yazilimsal tehditler de dikkate
alinarak en st diizeyde siki bir kontrol mekanizmast ile giivenligin saglanmasi
gerekir. Bunlar saglandiktan sonra artik gerekirse giivenli mobil uygulamalar
aracilig: ile de tipk: fiziki imzalanan cekler gibi ilgililerce ¢eklerin kolaylikla
keside edilebilmesi saglanabilecektir.

Anahtar Kelimeler: E-¢ek, E-imza, Dijitallesme, Ciro, Kiymetli Evrak.
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CURRENT VIEW REGARDING CODE STUDIES ON ELECTRONIC
CHECK FROM THE PERSPECTIVE OF RELATED ARTICLE
PROVISIONS OF THE TURKISH COMMERCIAL CODE (1526, 780, 756,
645) AND THE EXECUTION AND BANKRUPTCY CODE (167)

Dr. Ogr. Uyesi Nazim AKSOY
ABSTRACT

With the reflection of today's commercial relations to the digital
environment, there is a draft law regarding the "e-check” in order to find the
legal equivalent of the technological infrastructure. With this draft, e-checks
can be easily included in the economic and legal system in general; in particular,
it is aimed to bring advantages such as preventing bad checks, eliminating fake
checks, issuing checks via internet banking, monitoring the turnover sequence
without any problems, and reducing check costs. However, it is also known that
checks have an important place in commercial life due to their ability to be
circulated like money and the ease of changing hands by contributing to the
cycle of payments. But with e-checks, difficulties that may arise in accessing
various records as well as other information and legal provisions in need of
updating will hinder the system and make the situation in the circulation of
checks more complicated. In this context, in the making of the law in question,
a fine line as possible between the public interest in terms of accessibility to e-
checks and the principles adopted by commercial practices will need to be
observed in a balanced way by the legislator. Likewise, considering the complete
digitalization of the system in the making of the law in question, it is essential
to complete the infrastructure works in this direction in all other legislation
provisions. Although it is stated in the doctrine that the current legal
infrastructure in our country is made suitable for clearing between banks within
the scope of the Regulation on Check Clearing Activities without physically
presenting the checks, the details of these transactions and other relevant legal
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exceptions for e-checks also should be made. In addition, necessary updates
should be made directly in the main laws such as the TCC and EBC, without
allowing the differences of opinion arising from the legislative changes made
with the secondary legal regulations. As we know from the non-leaf documents,
with the adoption of the registered system in capital market law, the exception
to the principle of binding the right in valuable papers to a deed has been
introduced and the issuance and circulation (circulation) of capital market
instruments in the nature of negotiable papers has been made possible. In the
circulation of such e-checks, the procedures and principles will need to be
regulated clearly in a way that is not open to doubt and interpretation. In this
context, taking into account the strengthening of the purpose of payment,
which is the main function of checks, in the e-check transfer system, all relevant
legislation provisions on the procedure and security of signing the e-checkbook
and e-check account with tools such as secure electronic signature should be
updated as a whole. Before the current problems in the application are solved,
security should be ensured with a strict control mechanism at the highest level,
taking into account software threats on the digital platform. Once these are
provided, it will possible to easily issue checks by interested parties, just like
physically signed checks, if necessary, via secure also by mobile applications.

Keywords: E-check, e-signature, digitalization, endorsement, negotiable
instruments.
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TICARI ISLETMENIN DEVRI NEDENIYLE ACILAN TASARRUFUN
IPTALI DAVASI

Ars. Gor. Dr. Emel Seyda ELGUN TOGRUL'

OZET

Tirk Borclar Kanunu'nun (TBK) 202. maddesinde diizenlenen ticari
isletmenin devri, uygulamada gesitli nedenlerden otiirii- Ornegin, tacirin
ticareti terk etmek istemesi, yeni ekonomik arayiglar icinde olmasi gibi-
kendisine sik¢a bagvurulan bir yol olarak karsimiza ¢ikmaktadir. Ancak bu
noktada ticari isletmenin devriyle iyi niyetten uzak yaklasimlarin sergilenmesi
de miimkiindiir. Ozellikle borglu tacirin, alacaklilarinin alacaklarini tahsil
etmesini dnlemek ve takiplerden kurtulmak amaciyla ticari isletmesini, ti¢iincii
bir kisiye devretmek suretiyle malvarligindan g¢ikardig, bor¢lunun
alacaklilardan mal kagirmak i¢in bu yola bagvurdugu goriilmektedir.

Tacir, ticarl isletmesini veya isletmelerini biitiiniiyle isletmekten
vazgecerek kapatir, devreder veya dagitirsa, bu durum ticareti terk ettigi
anlamini tagir. Ticareti terk etmek suretiyle alacaklilarin haklarini zarara
ugratmak isteyen tacirlerin bu yondeki kotii niyetli davraniglarini bertaraf
etmek amaciyla Icra ve Iflas Kanunu’nun (IiK) 44. maddesinde ticareti terk
eden tacirin birtakim yiikéimliiliikleri yerine getirmesi gerektigi diizenlenmistir.
Ayrica [TK m. 280’de ise ticari isletme, malvarlig1 borglarini 6demeye yetmeyen
borglu tarafindan, alacaklilara zarar verme kastiyla devredilmisse, bu durumda
tasarrufun iptali davasinin agilabilecegi Ongoriilmiis ve tasarrufun iptali
davalar1 6zelinde ticari isletmenin devri halinde devralan {i¢iincii kiginin de
borglunun alacaklilarina zarar verme kastiyla hareket ettigini bildigine iliskin

Hacettepe Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra- iflas Hukuku Anabilim Dals,
emel.elgun@hacettepe.edu.tr, ORCID: 0000-0003-1711-3434.
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adi bir kanuni karine getirilmis; bu karinenin ise ancak devirden {i¢ ay 6nce
yapilmuis belirli ilanlarla ¢iiriitiilebilecegi diizenlenmistir.

Ticari isletmenin devri bir tiir borcun ustlenilmesi diizenlemesidir ve
ticari isletmenin borglar1 kiil halinde devralana geger. TBK m. 202 ticari
isletmenin devrini, sartlar1 ve hukuki sonuglar1 bakimindan borglar hukuku
yoniiyle belirleyen bir maddi hukuk hiikmiidiir. IIK m. 44 ise ticareti terk
etmesi durumunda tacirin yerine getirmesi gereken yiikiimlilikleri
ayrintilariyla belirleyen bir sekli hukuk diizenlemesi olarak karsimiza
¢ikmaktadir. Tasarrufun iptali davasi, IIK m. 277 vd. diizenlenen, borglunun
haczedilebilen malvarlig1 tizerinden alacagina hi¢ ya da kismen kavusamamis
alacaklilarin agabilecegi bir davadir. Bu davayla, bor¢lunun haciz veya iflastan
once yapmis oldugu ve aslinda gegerli sekilde viicut bulmus tasarruf islemleriyle
malvarhigindan ¢ikardigi mallardan -bu mallar sanki hala bor¢lunun
malvarliginda yer aliyormuscasina- alacaklilarin alacaklarina kavusmasi
saglanir. IIK m. 280, III diizenlemesi ise, zarar verme kastiyla yapilan ticari
isletme devrinin tasarrufun iptali davasina konu edilebilecegini 6ngormektedir.
Zarar verme kastindan dolay1 tasarrufun iptali davasi agilabilmesi igin 6ncelikle
borg¢lunun borca batik olmasi gerekir. Ayrica zarar verme kastinda, borglu
yaptig1 tasarrufuyla alacaklisini gercekten bir zarara ugratmis; alacaklinin
alacagina kavusma imkanini tamamen ya da kismen ortadan kaldirmus,
azaltmis veya zorlagtirmis olmalidir. Zarar verme kastinin kanun tarafindan var
oldugunun kabul edildigi karineler s6z konusudur ki; bunlar bor¢lunun yakin
hisimlar ile yaptig1 islemler ve ticari isletmesini veya isyerindeki mallarini
devretmesidir. Bor¢lunun ticari isletmesinin veya isyerindeki var olan ticari
mallarinin tamamini veya 6nemli bir boliimiinii bor¢ludan devir veya satin alan
ve boylelikle ticari isletmesini veya isyerini isgal eden ya da borglunun
isyerindeki mallarinin bir kismini iktisapla beraber isyerini sonradan isgal eden
tictinci kisinin, bor¢lunun alacaklilarina zarar verme kastini bildigi varsayilir.
Bu gibi durumlarda bor¢lunun da alacaklilarina zarar verme kast1 ile hareket
ettigi kabul edilir. Bu iki tarafli karinenin c¢iriitiillebilmesinin yolu ise, iptal
davasini agan alacakliya devir, satig veya terk tarihinden en az ii¢ ay once
durumun yazili olarak bildirilmesi veya ticari isletmenin bulundugu yerde
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goriilebilir levhalar1 asmakla beraber Ticaret Sicili Gazetesiyle; bu miimkiin
olmadig: takdirde biitiin alacaklilarin 6grenmesini saglayacak sekilde uygun
araclarla ilan edilmesidir.

Bu tebligde, ticari isletmenin devri, ticareti terk durumunda tacirin
yerine getirmesi gereken yiikiimliiliikler ve ticari isletmenin alacaklilara zarar
verme kastiyla devredildigi iddiasi ile agilan tasarrufun iptali davasinin
birbiriyle iliskisi gerek doktrindeki goriisler gerekse yargi kararlar
dogrultusunda degerlendirilmeye ¢alisilacaktir.

Anahtar Kelimeler: Tasarrufun iptali davasi, ticari isletmenin devri,
tacirin ticareti terki, alacaklilara zarar verme kasti.
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ACTION FOR ANNULMENT OF DISPOSITION FILED DUE TO THE
TRANSFER OF COMMERCIAL ENTERPRISE

Ars. Gor. Dr. Emel Seyda ELGUN TOGRUL

ABSTRACT

The transfer a commercial enterprise, enacted in the Article 202 of
Turkish Law of Obligations, can be used as a frequently-applied remedy due to
various reasons in practice, such as merchant’s will of ceasing to trade,
merchant’s beginning of new economic quests, etc. However, at this point, it is
possible to show approaches, which are not expected from good faith, with the
transfer of commercial enterprise. Especially, it is observed that the merchant
in debt extracts his/her commercial enterprise from among his/her assets by
means of transferring this commercial enterprise to a third person in order to
eloign properties from his/her creditors, to evade from proceedings and to
prevent creditors from recovering/ collecting their credits.

If the merchant closes, transfers or dissolves his/her commercial
enterprise or enterprises by waiving from operating his/her commercial
enterprise or enterprises completely, it means that this merchant ceases to
trade. In order to eliminate the behaviours of merchants, who would like to
damage the rights of the creditors by means of ceasing to trade, based on bad-
faith; it is enacted in the Article 44 of Execution and Bankruptcy Law that the
merchant, ceasing to trade, is required to fulfil certain obligations. In addition,
it is prescribed in the Article 280 of the Execution and Bankruptcy Law that if a
commercial enterprise is transferred by a debtor, whose assets are not sufficient
to pay his/her debts, with the malicious intent of causing damages to the
creditors; the action for annulment of disposition can be filed in this case. In
terms of the actions for annulment of disposition, a legal presumption is
introduced as follows; the third person, who takes over the commercial
enterprises, also knows that the debtor acts with the malicious intent of causing
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damages to the creditors, in case of the transfer of a commercial enterprise. It is
also regulated that this presumption may only be rebutted with the declarations,
made three months before the transfer of the commercial enterprise.

The transfer of a commercial enterprise is a kind of regulation related
with undertaking of debt, and the debts of a commercial enterprise are
transferred to the person, who takes over the commercial enterprise, as a whole.
The Article 202 of Turkish Law of Obligations has a material law provision,
which determines the transfer of a commercial enterprise in terms of its
conditions and legal results based on law of obligations. The Article 44 of
Execution and Bankruptcy Law is an adjective law regulation, which determines
the obligations required to be fulfilled by the merchant in case of ceasing to
trade, in detail. The action for annulment of disposition, enacted in the Article
277 and following articles of the Execution and Bankruptcy Law, is an action
that may be filed by the creditors, who cannot recover/collect their credits as a
whole or who can recover/collect their credits partially based on the seizable
assets of the debtor. With this action, it is enabled for the creditors to
recover/collect their credits from the properties, which were previously
extracted from his/her assets by the debtor with the disposition transactions
duly made before the seizure or bankruptcy, as if these properties are still
included within the assets of the debtor. It is prescribed in the Article 280 of
Execution and Bankruptcy Law that the transfer of a commercial enterprise
with the malicious intent of causing damages can be a subject of the action for
annulment of disposition. In order to file an action for annulment of
disposition due to the malicious intent of causing damages, it is primarily
required for the debtor to be deep in debt. In addition, related with the
malicious intent of causing damages, it is required for the debtor with his/her
disposition to cause a real damage towards the creditor; and the opportunity
for the creditor to recover/collect their credits is required to be eliminated,
decreased or made difficult completely or partially. There are presumptions
that the malicious intent of causing damages is recognized by the law; for
example, there are transactions made with his/her close relatives and transfers
of his/her commercial enterprise or the properties in his/her workplace by the
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debtor. It is assumed that the third person, who takes over or purchases from
the debtor the commercial enterprise or all or substantial part of the
commodities in the workplace of the debtor and who occupies the commercial
enterprise or the workplace of the debtor or who occupies the workplace of the
debtor later with the acquisition of some commodities of in the workplace of
the debtor in this way, knows the debtor’s malicious intent of causing damages
to creditors. In such situations, it is accepted that the debtor also acts with the
malicious intent of causing damages to creditors. In order to rebut this bilateral
presumption, the situation shall be notified to the creditor, who files an action
for annulment of disposition, in written at least three months before the date of
transfer, sales or cease; or it shall be declared with the Trade Registry Gazette as
well as by hanging plates on a visible place in the commercial enterprise or if it
is not possible, it shall be declared with the best possible means in order to
enable all creditors to be informed about the situation.

In this paper, the relation among transfer of commercial enterprise, the
obligations required to be fulfilled by the merchant in case of ceasing to trade
and the action for annulment of disposition - filed by claiming that the
commercial enterprise is transferred with the malicious intent of causing
damages to creditors - is tried to be evaluated in line with both the judicial
decisions and the opinions in the doctrine.

Keywords: Action for annulment of disposition, transfer of commercial
enterprise, merchant ceasing to trade, malicious intent of causing damages to
creditors.
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A LOOK AT THE IMPACTS OF THE USE OF TECHNOLOGY IN
ARBITRATION ON ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS

Ogr. Gor. Dr. Bihter KAYTAZ EKER'
ABSTRACT

Covid-19 pandemic, which has gravely wounded the economic and
social life all over the world, has also affected international arbitration, which is
widely used method for the resolution of international commercial disputes.
With the outbreak of the pandemic, arbitration institutions closed further
premises and declared no longer acceptance of hand-delivery of documents,
and parties have resorted to replacing the face-to-face hearings with virtual
hearings. Arbitral institutions have adapted to this transition by amending their
arbitration rules and producing some guidance for the users of arbitration to
assist them to deal with disputes in the time of pandemic. However, such
transition from traditional in-person hearings in arbitration to virtual
arbitrations may adversely affect enforcement of foreign arbitral awards under
the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. To be more specific, the use of virtual hearings in
international arbitration may give rise concern regarding the enforceability of
arbitral award in accordance with the principle of due process under Article
V(1)(b), Article V(1)(d) and Article V(2)(b) of the New York Convention.
Accordingly, arbitral awards rendered through virtual hearings may provide a
basis for parties to attempt objecting to enforcement of awards under the
regime of the New York Convention either in cases where arbitrators push
forward with virtual arbitration against the parties’ agreement for in-person
arbitration or, in the absence of an agreement between the parties, when the law

w

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim
Daly, bkaytazeker@ybu.edu.tr, ORCID: 0000-0002-6652-4443.
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at the place of arbitration does not allow to virtual hearings. Besides, even
though decisions of arbitrators to hold and organize virtual arbitration are
ordinary process decisions and will most likely be deferred to upon review by
courts, such decisions may cause problems affecting the parties’ due process
rights in case of unequal treatment of the parties or inability of one of the parties
to present its case and respond to case against it, and they may provide grounds
to challenge the arbitral award resulting from virtual arbitration. Promoting
awareness of the potential risks of the use of virtual arbitration within the
context of enforcement of foreign arbitral awards under the regime of the New
York Convention is of significance as the users of arbitration most likely keep
using the technology in international commercial arbitration even in post-
pandemic world.

Keywords: Virtual hearings, arbitration, enforcement of foreign arbitral
awards.
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TAHKIMDE TEKNOLOJi KULLANIMININ YABANCI HAKEM
KARARLARININ TANINMASI VE TENFiZINE ETKILERINE BAKIS

Ogr. Gor. Dr. Bihter KAYTAZ EKER

OZET

Tiim diinyada ekonomik ve sosyal yasami derinden etkileyen Covid-19
salgini, uluslararasi ticari uyusmazliklarin ¢oziimiinde yaygin sekilde kullanilan
uluslararasi tahkimi de etkilemistir. Salginin ortaya ¢ikisiyla beraber, kurumlar
kapanarak elden belge teslimini durdurmus, yiiz yiize durusmalarin yerini ise
sanal durugmalar almistir. Tahkim kurumlari, kurallarini gézden gegirip bazi
kilavuzlar yayinlayarak bu gecis siirecini karsilamislardir. Bununla birlikte,
geleneksel yiiz yiize durugsmadan sanal durusmaya gegis siireci, 1958 tarihli New
York Sozlesmesi cergevesinde yabanci hakem kararlarinin taninmasi ve
tenfizini olumsuz sekilde etkileyebilir. Uluslararas: tahkimde sanal durusma
kullanimi, hakem kararlarinin New York Sozlesmesi md. 5(1)(b), md. 5(1)(d)
ve md. 5(2)(d)’deki hukuki usul prensiplerine uygun sekilde tenfizi konusunda
endiseye yol agmaktadir. Buna gore, taraflar arasindaki sozlesmede yiiz yiize
tahkimin 6ngoriildiigi ve anlagma bulunmayan hallerde tahkim yeri
hukukunda sanal tahkimin yasaklandig1 durumlarda, sanal durusmadan ¢ikan
tahkim kararlar1 taraflarin tenfiz reddi iddialarina dayanak olusturabilir. Her
ne kadar hakemlerin sanal durusma diizenleme kararlar1 olagan kararlar olup,
mahkeme 6niine getirildiginde bu kararlara gogunlukla uyulacak olsa da ilgili
kararlar taraflarin adil yargilanma haklarini etkiledigi durumlarda da problem
yaratabilir ve taraflarin tenfiz reddi taleplerine dayanak olarak karsimiza
gelebilir. Tahkim kullanicilar1 salgin sonrasinda da teknoloji kullanimina
biiyiik olasilikla devam edeceklerinden dolayi, sanal tahkimin New York
Sozlesmesi rejimi altindaki yabanci hakem kararlarinin tenfizine iliskin olas:
riskleri hakkinda farkindalik yaratmak 6nem arz etmektedir.

Anahtar Kelimeler: Sanal durusmalar, tahkim, yabanci hakem
kararlarinin taninmasi ve tenfizi.
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TICARI TEMSILCININ OZEN YOKUMLULUGU
Dr. Ogr. U. Tugce Nimet YASAR'
OZET

“Ticari temsilci, isletme sahibinin, ticari isletmeyi yonetmek ve isletmeye
iligkin islemlerde ticaret unvani altinda, ticari temsil yetkisi ile kendisini temsil
etmek iizere, agik¢a ya da ortiilii olarak yetki verdigi kisidir” (TBK m. 547).
Ticari temsilcinin ticari isletme sahibine kars1 6zen yiikiimliligii oldugu kabul
edilmektedir. Ancak Tirk Borglar Kanunu'nun ticari temsilciye iligkin
hiikimlerinde  ticari  temsilcinin  6zen  yikimlaligi — agikea
diizenlenmemektedir (kars. rekabet yasagi TBK m. 553). Ticari temsilci ile ticari
isletme sahibi arasindaki temel iligki kural olarak hizmet, vekalet veya sirket
iligkisi olarak karsimiza ¢ikmaktadir (TBK m. 554/I). Dolayisiyla 6zen
yikiimliliginiin de ticari temsilci ile ticari isletme sahibi arasindaki temel
iliskiye gore belirlenmesi gerektigi ileri siiriilmektedir (hizmet sézlesmesi igin
TBK m. 396, vekalet sézlesmesi icin TBK m. 506)'. Ogretide ise 6rnegin anonim
sirket yonetim kurulu tarafindan atanan ticari temsilcinin anonim sirkette
“yonetimle gorevli tigiincii kisi” sayilarak Tirk Ticaret Kanunu'nun 369.
maddesinde diizenlenen 6zen yiikiimliligiine tabi oldugu belirtilmektedir®.
Anonim sirketlerde Tiirk Ticaret Kanunu'nun 368. maddesine gore atanan

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
tnyasar@aybu.edu.tr; ORCID: 0000-0003-2032-2130.

Bkz. Demirkapi, Ertan: “6098 Sayili Tiirk Borglar Kanunu'nun Ticari Temsilciye iliskin
Hiukiimlerinin Degerlendirilmesi”, DEUHFD 2010, C. 12, s. 847; Ulgen, Hiiseyin/Helvaci
Mehmet/Kendigelen, Abuzer/Kaya, Arslan/Nomer Ertan, Fiisun: Ticari Isletme Hukuku,
Istanbul 2015, s. 677. Ayrica bkz. Sener, Orug Hami: Ticari Temsilci ve Ticari Temsil Yetkisi,
Ankara 2015, s. 339.

2 Bkz. Tekinalp, Unal: Sermaye Ortakliklarinin Yeni Hukuku, istanbul 2013, N. 12-118; Kirca,
Ismail/Sehirali Celik, Feyzan Hayal/ Manavgat, Caglar: Anonim Sirketler Hukuku, Cilt: I,
Ankara 2013, s. 655.
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ticari temsilcilere, aynm1 Kanun'un 367. maddesinde diizenlendigi sekilde
“yonetim yetkisi” kural olarak devredilmemektedir. Bagka bir anlatimla ticari
temsilcilere “organa 6zgii yetki devri” yapilmamaktadir. Bu nedenle anonim
sirketlerde de ticari temsilcilerin 6zen yukimliliginin Tirk Borglar
Kanunu’'nda yer alan genel hiikiimlere gore belirlenmesi gerektigi
distintilebilir. Bu agiklamalar 15181nda ¢alismamizda ticari temsilcilerin Tiirk
Borglar Kanunu'na gore 6zen yikimliligi degerlendirilecek ve basta anonim
sirketlerde olmak {izere ticaret sirketlerinde ticari temsilcilerin 6zen
yikiimliliginiin hukuki dayanaginin Tiirk Bor¢lar Kanunu’na mi yoksa Tiirk
Ticaret Kanunu'na gore mi belirlenmesi gerektigi sorusu Alman ve Isvicre
hukuku da incelenerek yanitlanmaya ¢aligilacaktir.
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COMMERCIAL REPRESENTATIVE’S DUTY OF CARE

Dr. Ogr. U. Tugce Nimet YASAR

ABSTRACT

“A commercial representative is the person who is expressly or impliedly
authorized by the owner of an enterprise to conduct the business and represent
the owner in transactions related to the enterprise under the business title” (Art.
547 TCO). The commercial representative has duty of care to the merchant who
runs the commercial enterprise. However, among the provisions regarding the
commercial representative in the Turkish Code of Obligations, commercial
representative’s duty of care is not regulated (cf. prohibition of competition Art.
553 TCO). As a rule, the legal relation between the commercial representative
and the merchant bases on a contract for services, agency contract or a
partnership relation (Art. 554/1 TCO). Hence, it is stated that the duty of care
should be determined according to this relation (for contract for services see
Art. 396 TCO; agency contract see Art. 506 TCO)'. However, some scholars
argue that for example the commercial representative appointed by the board
of directors in a joint stock company should be deemed to be a “person
entrusted with managing” and should be subject to the duty of care regulated
in Art. 369 of the Turkish Commercial Code®>. Management is generally not
delegated to the commercial representative pursuant to Art. 367 TCC, because
the commercial representative is appointed according to Art. 368 TCC. In other

! See Demirkapi, Ertan: “6098 Sayili Tiirk Borglar Kanunu'nun Ticari Temsilciye iliskin
Hiukiimlerinin Degerlendirilmesi”, DEUHFD 2010, V. 12, p. 847; Ulgen, Hiuseyin/Helvaci
Mehmet/Kendigelen, Abuzer/Kaya, Arslan/Nomer Ertan, Fiisun: Ticari Isletme Hukuku,
Istanbul 2015, p. 677. Also see Sener, Oru¢ Hami: Ticari Temsilci ve Ticari Temsil Yetkisi,
Ankara 2015, p. 339.

2 See Tekinalp, Unal: Sermaye Ortakliklarinin Yeni Hukuku, Istanbul 2013, para. 12-118;
Kirca, Ismail/ Sehirali Celik, Feyzan Hayal/ Manavgat, Caglar: Anonim Sirketler Hukuku, V:
I, Ankara 2013, p. 655.
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words, no power of the management organ is transferred to the commercial
representative. Therefore, one may assume that the commercial
representative’s duty of care to the joint stock company should be determined
according to the general provisions under Turkish Code of Obligations. In the
light of these explanations, this study will examine the commercial
representative’s duty of care under Turkish Code of Obligations, German and
Swiss law and will try to answer the questions whether commercial
representative’s duty of care to corporations should be determined pursuant to
Turkish Commercial Code or Turkish Code of Obligations.
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IBRANIN PAY SAHIBININ ACABILECEGI SORUMLULUK DAVASINA
ETKIiSi

Dr. Metin KIRATLI'

OZET

fbra kavraminin sozlik anlami “aklama, temize ¢ikarma”dir. ibra
kelimesi dilimize Arapgadan ge¢mis olup -ber’- kokiinden gelmektedir.
Ogretide ibra ile ilgili degisik tanimlar yapilmig olmakla birlikte ibra genel
olarak, borgluyu borcu ifa etmeden borgtan kurtarmak hususunda alacakl ile
bor¢lunun anlagmasi olarak tanimlanmaktadir ve borgluyu bor¢tan kurtaran,
borcu sona erdiren nedenlerden biri olarak sayilmaktadir. Ibra, Tiirk Borglar
Kanununun 132 nci maddesinde diizenlenmis olup buna gore “Borcu doguran
islem kanunen veya taraflarca belli bir sekle bagl tutulmus olsa bile borg,
taraflarin sekle bagl olmaksizin yapacaklar: ibra sozlesmesiyle tamamen veya
kismen ortadan kaldirilabilir.”

Sirketler hukukunda ibraya baktigimiz zaman Tirk Ticaret Kanunu
(TTK) nun farkli maddelerinde ibra konusu diizenlenmektedir. Anonim
sirketlerde genel kurulun alacagi bir kararla yonetim kurulu iiyelerinin
sorumluluktan kurtarilmasi da ibra olarak tanimlanmaktadir. Kanunda
yonetim kurulu tiyelerinin sorumluluklarina 6zel bir 6nem verilmis olmakla
birlikte, ibra yonetim kurulu tyelerinin bu sorumlulugunu ortadan kaldiran
hallerden biridir. Tiizel kisinin yetkili organinin kabulii ile ibra borglar
hukukundan farkli olarak tek tarafli irade beyani ile karsi tarafin kabuliine gerek
olmaksizin meydana gelir.

TTK'nin 408 inci maddesinde yonetim kurulu dyelerinin ibralar
hakkinda karar verilmesi genel kurulun gorev ve yetkileri arasinda sayilmigstir

*  Cumhurbagkanlig: Idari Isler Bagkani, hkmkiratli@hotmail.com, ORCID: 0000-0001-5203-
2053.
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(m.408/2-b). Ogretide ibra acik ve zimni ibra olarak ikiye ayrilmakta olup
TTK’nin 424 tincti maddesinde bilangonun onaylanmasina iliskin genel kurul
kararinin, kararda aksine agiklik bulunmadig takdirde, yonetim kurulu
tyelerinin, yoneticilerin ve denetgilerin ibrasi sonucunu doguracag:
diizenlenmistir. Bununla birlikte, bilangoda bazi hususlar hi¢ veya geregi gibi
belirtilmemisse veya bilango sirketin gercek durumunun goriilmesine engel
olacak bazi hususlar1 iceriyorsa ve bu hususta bilingli hareket edilmisse bu
durumda ibra etki dogurmaz. Yine ayn1 Kanunun 558 inci maddesine gore
sorumluluktan ibra karar:1 genel kurul karariyla kaldirilamaz. Anonim sirket
genel kurulunun, ibraya iligkin karari, ibranin kapsadigi agiklanan maddi
olaylara iligskin olarak, sirketin, ibraya olumlu oy veren ve ibra kararini bilerek
pay1 iktisap etmis olan pay sahiplerinin dava hakkini kaldirmaktadir. Bu
cercevede ibra karari ile yonetim kurulu tiyelerinin ilgili faaliyet donemindeki
ibranin kapsamina giren biitiin is ve islemler nedeniyle sorumluluguna
gidilemez. Genel kurul verdigi ibra karari ile yonetim kurulu iyelerini
sorumluluktan kurtarmakta ve yoneticilere giiven duydugu agiklamasinda
bulunmaktadir.

Calismamizda Oncelikle anonim sirket yonetim kurulu {iyelerinin
sorumlulugunu sona erdiren hallerden biri olan ibra kurumunun anlami ve
onemi anlatilacak ve daha sonra ibranin pay sahiplerinin sorumluluk
davalarina etkileri incelenecektir.
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THE IMPACT OF RELEASE ON THE LIABILITY CASE OF
SHAREHOLDER

Dr. Metin KIRATLI

ABSTRACT

The dictionary definition of the word release is “forgiveness, acquittal”.
This word, borrowed from Arabic, stems from the root -ber’-. Although
various definitions of this word have been offered in doctrine, “release” is
generally defined as “an agreement between the creditor and debtor for
releasing the debtor from discharging their debt, and is considered as one of the
occasions that terminate debt”. Release is regulated by the Article 132 of the
Turkish Code of Obligations and, accordingly “Even if the transaction that gives
rise to the debt is bound by law or by the parties to a certain form, the debt can
be completely or partially eliminated by the parties’ release agreement regardless

of the form.”

When we look at the release in company law, this matter has been
regulated in various articles of the Turkish Commercial Code (TCC). In joint-
stock companies, releasing board members from their liabilities through a
resolution made by the general assembly is also referred to as “release”. While
the Code gives special importance to the liabilities of board members, the
release is among the conditions that discharge such liabilities. It is different
from the law of obligations as release occurs through a unilateral declaration of
intent through the consent of the legal entity’s authorised organ, without
requiring the other party’s agreement.

Article 408 of the TCC lists making a resolution regarding board
members’ release among the duties and powers of the general assembly
(Art.408/2-b). Doctrine distinguishes between express and implied release, and
Article 424 of the TCC states that a general assembly resolution regarding the
approval of the balance sheet would amount to the release of the board
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members, managers and auditors unless expressly stated otherwise. However,
the release shall be void if certain matters have not been indicated in the balance
sheet or have not been indicated properly, or if the balance sheet contains
matters that may prevent the actual status of the company from being seen, and
this has been intentional. According to Article 558 of the same Code, the
resolution for release from liability may not be suspended by a general assembly
resolution. A joint-stock company’s general assembly’s resolution related to the
release annuls the right of action of shareholders who have voted in favour of
the release with respect to the material cases as being covered by the release, and
who have acquired the share knowing the release resolution. In this framework,
the liability of board members may not be revisited with respect to any of the
operations and transactions remaining within the scope of the release in the
applicable period of operations. Through its resolution of the release, the
general assembly releases the board members of liability and declares its trust
in the managers.

Our study will first dwell upon the meaning and importance of release,
which is among the occasions that terminate the liability of board members of
joint stock companies, and then proceed to examining the impact of release on
the liability cases of shareholders.
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TICARI SATIS SOZLESMELERINDE SORUMSUZLUK ANLASMASI
Ars. Gor. Hasan Ali GUCLU
OZET

Satis sozlesmesi, saticinin bir malin miilkiyetini ya da bir hakkin kesin
olarak bir bagkasina devrini taahhiit ettigi ve buna karsilik alicinin da bir bedel
O0demeyi istlendigi tipik bir sozlesmedir. Ticari hayattaki gelismeler ve
teknolojideki ilerlemeler neticesinde satis sozlesmesinin icerigi gelismeye
baslamistir ve bu gelisme siirmeye devam edecektir. Bu gelismeler sebebiyle
Tiirk Borglar Kanunu ile diizenlenen satis s6zlesmelerine iliskin Tiirk Ticaret
Kanunu ile de belli bagli diizenlemeler getirilmistir. Ticari satis ya da ticari satis
sozlesmesi dedigimizde taraflardan en az birinin tacir oldugu ve tacirin ticari
isletmesini ilgilendiren sozlesmeler ya da satislar akla gelmektedir. Ticari satis
sozlesmesi, Tiirk Ticaret Kanunu madde 23’te diizenlenmistir.

Sorumsuzluk anlagmasi ise, sozlesmenin ihlali ya da haksiz fiil
sonucunda ortaya ¢ikmasi olasi olan zarara iligkin tazminat talebinin tamamen
ya da kismen ortadan kaldiran anlasmadir. Sozlesmenin ihlalinden
kaynaklanabilecek tazminat taleplerini tamamen ya da kismen ortadan kaldiran
sorumsuzluk anlagmalari, asil sozlesmeye eklenen yan sozlesme seklinde
yapilabilecegi gibi bagimsiz bir sozlesme seklinde de yapilabilir. Ticari
satislardaki sorumsuzluk anlagmalarina, TTK madde 23 uyarinca Tiirk Borglar
Kanunu’nun satis ve mal degisimine iliskin hitkiimleri uygulanir. Tiirk Borglar
Kanunu sorumsuzluk anlagmalar1 i¢in bir sekil sarti Ongérmemistir.
Sorumsuzluk anlagsmalari en geg zararin dogumundan dnce agik veya ortiilii bir
sekilde yapilan anlagsmalardir. Sorumsuzluk anlagsmalari, bor¢lu agisindan
kazandirici olan iki tarafli bir tasarruf islemi olarak kabul edilebilir.

*  Ufuk  Universitesi Hukuk  Fakiiltesii Medeni  Hukuk  Anabilim  Daly,
hasanaliguclu93@gmail.com, ORCID: 0000-0003-0501-7912.
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Uygulamada, ticari satis ya da ticari satig sozlesmelerinde sorumsuzluk
kaydinin genel islem kosulu seklinde diizenlendigi goriilmektedir. Bir
sozlesmenin genel islem kosulu icermesi onun dogrudan gegersiz kabul
edilmesi anlamina gelmemektedir. Kanun koyucu genel islem kosullarina kars
glicstiz olan tarafi korumak i¢in Tiirk Bor¢lar Kanunu madde 21/1 hitkmii ile
bazi korumalar getirmistir.

Bu tebligi ile oncelikle ticari satis ya da ticari satig sozlesmesinin ne
oldugu kisaca agiklanacak ve bu baglamda sorumsuzluk anlasmalari
incelenecektir. Tebligde karsilastirmali hukuktan da faydalanilacak ve 6zellikle
Alman ve Isvigre hukuku incelenecektir. Yine teblig kapsaminda Provisions of
European Contract Law ve Provisions of International Commercial Contracts
kapsaminda yer alan hiikiimler ilgili olduklar: dl¢iide incelenecektir.

Anahtar Kelimeler: Ticari satis, sorumsuzluk kaydi, sdzlesmenin ihlali,
karsilagtirmali hukuk, genel islem kosullar:.
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AGREEMENT OF LIABILITY IN COMMERCIAL SALES CONTRACTS

Ars. Gor. Hasan Ali GUCLU

ABSTRACT

A contract of sale is a typical contract in which the seller commits to the
ownership of a good or the definitive transfer of a right to another, and the
buyer undertakes to pay a price in return. As a result of developments in
commercial life and advances in technology, the content of the sales contract
has started to develop and this development will continue. Due to these
developments, certain regulations have also been introduced with the Turkish
Commercial Code regarding sales contracts regulated by the Turkish Code of
Obligations. When we say commercial sale or commercial sale contract,
contracts or sales in which at least one of the parties is a merchant and
concerning the commercial enterprise of the merchant come to mind. The
commercial sales contract is regulated in article 23 of the Turkish Commercial
Code.

A non-liability agreement, on the other hand, is an agreement that
completely or partially eliminates the claim for damages that may arise as a
result of breach of contract or tortious act. Non-liability agreements, which
completely or partially eliminate compensation claims that may arise from
breach of the contract, can be made in the form of a subcontract attached to the
main contract or as an independent contract. Pursuant to article 23 of the TCC,
the provisions of the Turkish Code of Obligations regarding sales and exchange
of goods are applied to the agreements of non-liability in commercial sales. The
Turkish Code of Obligations has not stipulated a form requirement for non-
liability agreements. Non-liability agreements are agreements made expressly
or implicitly, at the latest before the birth of the damage. Non-liability
agreements can be accepted as a bilateral savings transaction that is beneficial
for the debtor.
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AvEt

In practice, it is seen that the record of irresponsibility is regulated as a
general transaction condition in commercial sales or commercial sales
contracts. The fact that a contract contains a general transaction condition does
not mean that it is directly considered invalid. The legislator has brought some
protections with the provision of article 21/1 of the Turkish Code of Obligations
in order to protect the weak party against the general transaction conditions.

With this communiqué, first of all, what a commercial sale or
commercial sale contract is will be briefly explained and in this context, the
non-liability agreements will be examined. Comparative law will also be used
in the paper, and German and Swiss law will be examined in particular. Again,
within the scope of the communiqué, the provisions in the scope of Provisions
of European Contract Law and Provisions of International Commercial
Contracts will be examined to the extent that they are relevant.

Keywords: Commercial sales, irresponsibility, breach of contract,
comparative law, general transaction conditions.
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AVEU

ANONIM SIRKET YONETIM KURULU UYELERININ HUKUKI
SORUMLULUGUNDA YANSIMA YOLUYLA ZARAR VE TBK
HUKUMLERIYLE KARSILASTIRILMASI

Dr. Ogr. Uyesi Aydin Alber YUCE'
Dr. Ogr. Uyesi Emre KOROGLU"

OZET

Borglar hukukunun genel hiikiimlerine gore, hukuka aykir1 bir fiilden
dogan tazminat talepleri, sadece zarara yol acan fiilden dogrudan etkilenen
kisilerce ileri siiriilebilir'. Ancak, zarara yol agan fiilden yansima yoluyla zarar
goren kisi hukuka aykir fiilin failine dogrudan bagvuramaz’. Yansima zarari,
hukuka aykir: fiile maruz kalan kisi disinda kalan kisilerin s6z konusu fiil
sebebiyle ugradiklar1 zarardir. Ozellikle, dogrudan zarar goéren kisinin
alacaklilari, borglularinin malvarliklarinin azalmasi dolayisiyla alacaklarinin
tehlikeye diistiiglinden bahisle boyle bir bagvuru imkénina sahip olduklarini
ileri stiremezler’.

Anonim sirketler hukukunda bu kuralin aksi gegerlidir. TTK m. 553
hiikmii uyarinca, yonetim kurulu iyeleri ve yoneticiler kanundan ve esas
sozlesmeden dogan yiikiimliliklerini kusurlarryla ihlal ettikleri takdirde;
sirkete, pay sahiplerine ve sirket alacaklilarina karsi verdikleri zarardan

Erciyes Universitesi Hukuk Fakdiiltesi, Ticaret Hukuku Anabilim Daly, aayuce@erciyes.edu.tr,

ORCID: 0000-0002-6178-9143.

** Eskigehir Osmangazi Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Daly,
emre.koroglu@ogu.edu.tr, ORCID: 0000-0003-4293-2749

! AndreasvonTuhr/HansPeter, AllgemeinerTeildesSchweizerischenObligationenrechtsBand
I, Ziirich 1984, §48, N. 432; ClaudiaSuter, Der  Schadenbei  der
aktienrechtlichenVerantwortlichkeit, =~ SSHW  -SchweizerSchriften zum  Handels-
undWirtschaftsrechtBand/Nr. 295, Ziirich/St. Gallen 2010, s. 66.

2 von Tuhr/ Peter, §48, N. 432.

3 von Tuhr/ Peter, §48, N. 432.
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sorumludurlar. TTK m. 555/1 hiikmiine gore ise, sirketin ugradig1 zararin
tazminini, sirket ve her bir pay sahibi isteyebilir. Pay sahipleri tazminatin ancak
sirkete 6denmesini isteyebilirler. TTK m. 556/1 hitkmiine gore, zarara ugrayan
sirketin iflas1 hélinde, tazminatin sirkete 6denmesini isteme hakkini sirket
alacaklilar: da haizdir. Oysa, sirket yoneticilerinin, kanun ya da esas sozlesme
hitkiimlerine gore yerine getirmek zorunda olduklar1 yiikiimliliiklerin
ihlalinden dogan zararlardan oncelikle ve dogrudan sirket zarar goriir®. Pay
sahiplerinin gordiikleri zararlar, sirketin malvarhigindaki azalma sebebiyle
paylarin degerinin diismesinden ileri gelen yansima yoluyla zararlardir®. Sirket
alacaklilarinin ugradig: zararlar ise, sirketin malvarliginin azalmas: sebebiyle,
artik alacaklar i¢cin daha az miktarda karsilik bulunmasindan dogar®. Bu
zararlar dogrudan zarar olmayip; yansima yoluyla zararlar kategorisindedir.

Genel hiikiimlere gore yansima yoluyla zarara ugrayan kisilere, zarara yol
acan fiilin failine dogrudan bagvurma imkanu istisnai olarak taninmis iken; TTK
bu imkén1 dogrudan saglamistir. Konunun borglar hukuku ve ticaret hukuku
boyutuyla ele alinmasi ve kanun koyucunun neden bu sekilde bir tercihte
bulundugunun tartisilmasi, anonim sirketlerde sorumluluga dair hukuki
rejimin daha iyi anlagilmasini saglayacaktir.

4 Suter, s. 67.
5 Suter, s. 67.
¢  BGE 122111 176, 190, 7-b, 8.3.1996, swisslex.ch, E.T. 1.7.2021.
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TICARET SIRKETLERININ BOLUNMESI VEYA BIRLESMESINDE 1SCi
ALACAKLARININ DURUMU

Prof. Dr. M. Fatih USAN’
Dr. Ogr. Uyesi Canan ERDOGAN"

OZET

Isyerinin herhangi bir nedenle aktif ve pasifleriyle bir baskasina
birakilmasi durumunda igyerinin devri séz konusudur. Is Kanunu’'nda (IsK)
isyerinin devri halinde mevcut is s6zlesmelerinin gecerliliklerini koruyacaklar:
ongoriilmistiir. Buna gore, isyeri veya isyerinin bir boliimii hukuki bir isleme
dayali olarak bagka birine devredildiginde, devir tarihinde isyerinde veya bir
bolimiinde mevcut olan is sozlesmeleri biitiin hak ve borglar1 ile birlikte
devralana gecer (IsK.m.6/1). Isyeri devri satis, kira gibi hukuki islemler
sonucunda gergeklesebilecegi gibi, ticaret sirketlerde birlesme veya boliinme
gibi yapisal degisiklikler suretiyle de s6z konusu olabilmektedir. Birlesme
(m.134) veya bolinmeye (m.149) iliskin dizenlemeler, Tirk Ticaret
Kanunu’'nda (TTK) yer almaktadir. Bu sekilde sirketlerin yapisal
degisikliklerine sebep olan birlesme ve boliinme, isyeri devrine yol agmaktadir.

Isyeri devri durumunda genel olarak IsK m.6 uygulanmaktadir. Ancak
TTK m.178de de isyeri devrine sebebiyet veren yapisal degisikliklerde is
iligkilerinin nasil etkilenecegine iliskin miistakil bir hiikiim yer almaktadir.
Ancak her iki diizenlemeye bakildiginda arada birtakim farklarin mevcudiyeti
dikkati cekmektedir. Ornegin, daha 6nce mevzuatimizda diizenlenmemis olan
isciye itiraz hakkina ilk kez TTK'nda yer verilmistir. Belirtmek gerekir ki,

* Ankara Yildirim Beyazit Universitesi Hukuku Fakiiltesi, I§ ve Sosyal Giivenlik Hukuku ABD,
fusan@ybu.edu.tr, ORCID: 000-0001-5489-5602.

Ankara Yildirim Beyazit Universitesi Hukuku Fakdiltesi, 15 ve Sosyal Giivenlik Hukuku ABD,
cerdogan@ybu.edu.tr, ORCID: 0000-0002-5656-5655.

sk
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TTK’ndaki bu hiikiim yalnizca birlesme, boliinme ve tiir degistirmeye iliskin
devralmalar1 konu edindiginden 6zel kanun niteligindedir.

Bu tiir bir yapisal degisiklik durumunda is¢i alacaklarinin ne olacag:
sorusu akillara gelmektedir. I@K m.6/3 uyarinca, devir halinde, devirden 6nce
dogmus olan ve devir tarihinde 6denmesi gereken bor¢lardan devreden ve
devralan isveren birlikte sorumludurlar. Ancak kanun koyucu devreden
isverenin sorumlulugunu iki yil ile sinirlandirmistir. Benzer bir diizenlemeye
TTK m.178/3’te de yer verilmistir. Ancak belirtilen fikrada, IsK’ndan farkl
olarak, is¢inin itiraz hakkini kullanmasi durumu da zikredilmistir. Bununla
birlikte is¢ilerin devir halinde teminat talep edebilmeleri de yine ayn1 maddede
hiitkiim altina alinmigtir.

Isbu teblig kapsaminda oncelikle ticaret sirketlerinin birlesme veya
béliinmesi suretiyle isyeri devrinde IsK ile TTK arasinda ¢atisma olmast halinde
hangi kanunun uygulanacagi sorusu cevaplandirilacaktir. Ardindan is¢i
alacaklarinda hangi isverenin ne kadar miktar ve siire ile sorumlu olacag: ve
TTK’nda is¢iye taninan itiraz hakkinin is s6zlesmelerine ne tiir etkisi olacag:
hususlar1 yerli ve yabanci doktrin goriisleri ve yargi kararlari isiginda
cevaplanmaya caligilacaktir.

Anahtar Kelimeler: Isyeri Devri, Birlesme, Boliinme, Isci Alacaklari,
Sorumluluk.
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AVEU

STATUS OF EMPLOYEE RECEIVABLES IN THE DIVISION OR
MERGER OF CORPORATIONS

Prof. Dr. M. Fatih USAN
Dr. Ogr. Uyesi Canan ERDOGAN

ABSTRACT

In case the workplace is left to someone else with its assets and liabilities
for any reason, the transfer of the workplace is in question. It is stipulated in the
Labor Law that existing employment contracts will remain valid in case of
transfer of the workplace. Accordingly, when the workplace or a part of the
workplace is transferred to another person based on a legal transaction, the
employment contracts existing in the workplace or a part of it on the date of
transfer, together with all its rights and debts, pass to the transferee. Workplace
transfer may occur as a result of legal transactions such as sale and lease, or
through structural changes such as merger or division in corporations. The
regulations regarding the merger (art.134) or division (art.149) are contained
in the Turkish Commercial Code. Mergers and divisions, which cause
structural changes in companies in this way, lead to workplace transfer.

In the case of workplace transfer, Labor Law art.6 is applied in general.
However, art.178 of the TCC also includes a separate provision regarding how
the business relations will be affected in the structural changes that cause
workplace transfer. However, there are some differences between the two
regulations. For example, the right of objection to the worker, which was not
previously regulated in our legislation, was included in the TCC for the first
time. It should be noted that this provision in the TCC is in the nature of a
special law as it only deals with acquisitions related to mergers, divisions and
conversions.

In the event of such a structural change, the question of what the workers'
receivables will be comes to mind. Pursuant to art.6/3 of the Labor Law, in case
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of transfer, the transferor and the transferee employer are jointly responsible
for the debts that arose before the transfer and must be paid on the date of the
transfer. However, the legislator limited the responsibility of the transferor
employer to two years. A similar regulation is also included in the TCC
art.178/3. However, in the aforementioned paragraph, different from the Labor
Law, the situation where the worker uses his right of objection is also
mentioned. In addition, the ability of workers to demand collateral in case of
transfer is also stipulated in the same article.

Within the scope of this communiqué, first of all, the question of which
law will be applied in case of conflict between Labor Law and TCC in the
transfer of workplace by merger or division of corporations will be answered.
Then, it will be tried to answer the issues of which employer will be responsible
for how much and for what amount of receivables, and what kind of effect the
right of objection granted to the employee in the TCC will have on employment
contracts, in the light of domestic and foreign doctrine views and judicial
decisions.

Keywords: Workplace transfer, merger, division, employees receivables,
responsibility.
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ISYERININ BIRDEN FAZLA DEVRI HALINDE SON DEVRALANIN iLK
DEVREDENIN ODENMEMIS SOSYAL GUVENLIK PRIM
BORCLARINDAN DOLAYI SORUMLULUGU

Dr. Ogr. Uyesi Murat GUREL'
Dog. Dr. Orhan Ersun CIVAN™

OZET

5510 say1l1 Sosyal Sigortalar ve Genel Saglik Sigortast Kanunu'nun 5754
sayill Kanun ile degisik 89. maddesinin birinci fikrasina gore; isyeri devri
hélinde eski isverenin Sosyal Giivenlik Kurumu’na olan borglarindan yeni
isveren de sorumlu olacaktir. Ancak hiikiim isyerinin birden fazla devri halinde
son devralanin, ilk devredenin Sosyal Giivenlik Kurumu'na borglarindan
sorumlulugu konusunda suskundur. Bu sorun Yargitay ictihatlar1 ve 6gretide
tartigtlmustir. Yargitay'in 2018 yilina kadarki ictihatlarinda, birden fazla devir
halinde son devralanin ilk devredenin prim borglarindan kural olarak sorumlu
olmayacagy, ancak devir muvazaali ise son devralanin sorumlu olabilecegi kabul
edilmekteydi. Tespit edebildigimiz kadariyla bu kararlar 6gretide de hakim
goriis olarak benimsenmistir. Ote yandan 2018 yilindan sonra konuya iliskin
ictihat degismis, onceki kararlarin bir kisminin karsi oyunda dile getirilen
goriis, Daire’nin igtihad1 haline gelmis ve oybirligi ile benimsenmistir. Buna
gore, Yargitay isyerinin birden fazla devri héalinde son devralanin da ilk
devredenin Sosyal Giivenlik Kurumu’na olan borglarindan sorumlu olacagin
ictihat etmistir.

Iste bu calismada soruna iliskin yargi igtihatlar1 ve 6greti goriisleri hem
is hukuku hem de ticaret hukuku bakimindan degerlendirilecektir. Bu

*  Ankara  Universitesi Hukuk Fakiltesi, Ticaret Hukuku Anabilim Daly,
gurelm@ankara.edu.tr, ORCID: 0000-0002-4671-9374.

TOBB Ekonomi ve Teknoloji Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku
Anabilim Daly, ocivan@etu.edu.tr, ORCID: 0000-0003-3149-427X.
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dogrultuda 6nce isyeri devrinin is hukuku ve ticaret hukukunda neyi ifade ettigi
ve bunun hukuki sonuglar1 iizerinde durulacaktir. Ardindan Yargitay’in 2018
yilindan 6nceki ve sonraki i¢tihadindaki gerekgelerin isyeri devrinin hukuki
sonuglariyla, sirketler hukukunda yapisal degisikliklere iligkin diizenlemelerle
ortiisiip ortiismedigi tartisilacaktir.

Anahtar Kelimeler: isyeri devri, birlesme, boliinme, sosyal giivenlik
prim borcu, miiteselsil sorumuluk.
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THE LIABILITY OF THE LATEST TRANSFEREE FROM THE
OUTSTANDING SOCIAL SECURITY PREMIUM DEBT OF THE THE
FIRST TRANSFEROR WHEN THE WORKPLACE HAS BEEN
TRANSFERRED MORE THAN ONCE

Dr. Ogr. Uyesi Murat GUREL
Dog. Dr. Orhan Ersun CIVAN

ABSTRACT

According to the Social Insurance and General Health Insurance Act no
5510 article 89 subsection 1 (as amended by Act no 5754), the transferee shall
be liable from the transferor’s debts against the Social Security Institution.
However, the article does not regulate the liability of the latest transferee from
the first transferor’s debts if the workplace has been transferred more than once.
This problem is discussed in decisions of the Court of Cassation and literature.
Until 2018, according to the Court of Cassation’s majority decision, the latest
transferee is not liable from the first transferor’s social security premium debts;
but the transfer is fraudulent. This jurisprudence became the prevalent opinion
among legal scholars. However, in 2018 the Court of Cassation changed its
position and accepted the dissent opinion which states that the latest transferee
shall be liable from the first transferor’s debts to Social Security Institution if
the workplace has been transferred more than once.

In this study, the case law and the doctrine regarding the problem are
analyzed in the light of the labor and commercial law. To this end, firstly the
legal definition and consequences of transfer of the workplace are explained
under the labor and commercial law. Then, the rationale of the case-law of the
Court of Cassation before and after 2018 is examined and discussed whether
the rationale and the consequences of the decisions are in line with the
regulation of the structural changes in the corporate law.

Keywords: Transfer of workplace, merger, division, social security
premium debt, joint and several liability.
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HISSE DEVRININ IS KANUNUNUN 6 NCI MADDESI CERCEVESINDE
ISYERI DEVRI SAYILIP SAYILMAYACAGI SORUNU

Dog. Dr. A. Eda MANAV OZDEMIR'
OZET

Isyeri kavrami is hukukunun temel kavramlari arasinda yer almakta olup
4857 sayili Is Kanununun 2 nci maddesine gore “Isveren tarafindan mal veya
hizmet iiretmek amaciyla maddi olan ve olmayan unsurlar ile is¢inin birlikte
orgiitlendigi birime isyeri denir.” Is hayatinda ekonomik sebeplerle igyerleri
tamamen ya da kismen devredilmekte ve bu suretle is¢cinin bagl oldugu isveren
de degismektedir.

Isyerinin veya bir béliimiiniin devri Is Kanununun 6 nct maddesinde
diizenlenmis olup buna gére “Isyeri veya isyerinin bir boliimii hukuki bir isleme
dayali olarak baska birine devredildiginde, devir tarihinde isyerinde veya bir
boliimiinde mevcut olan is sozlesmeleri biitiin hak ve borglari ile birlikte
devralana geger.” Tiirk Borglar Kanunu (TBK)’nun 202 nci maddesi de
“Malvarliginin veya isletmenin devralinmasi” n1 diizenlemistir. Tiirk Ticaret
Kanunu (TTK)’nun 178 inci maddesinde de “[s iligkilerinin gegmesi” konusu
diizenlenmistir. Goriildiigii izere TTK, TBK ve Is Kanununda isyerinin devrine
iligkin diizenlemeler getirilmis, ancak bir tanim yapilmamustir. Igyeri satis, kira
ya da intifa hakki kurulmasi suretiyle devredilebilecegi gibi; 6zellestirme,
isverenin olimii yoluyla da el degistirebilir.

Hisse devrinin isyeri devri olusturup olusturmayacag: ve hisselerin bir
bagska isverene devri halinde igverenlerin sorumlulugu kanunda
diizenlenmemistir. TTK'nin 595 inci maddesine gore limited sirketlerde,
ortagin sermaye payini devri yani hisse devri, noterde diizenlenen devir

w

Cumhurbaskanhg Idari Isler Baskanligi, Hukuk ve Mevzuat Genel Miidiirliigii Daire
Bagkani, eda_manav@hotmail.com; ORCID: 0000-0003-3183-0325.
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sozlesmesi ile yapilmaktadir. Anonim sirketlerde pay senetleri, hamiline veya
nama yazili olmakta olup, hisse devri isleminin nasil yapilacagi TTK’nin 489 ve
490 uncu maddelerinde diizenlenmistir. Calisma konumuz hisse devrinin Is
Kanununun 6 nct maddesi anlaminda igyeri devri olusturup olusturmayacag:
sorunu oldugu i¢in bu asamada konunun ayrintilarina girilmeyecektir.

Bir ortagin ortaklik payini diger ortaklarin rizasi ile bir bagkasina devri,
isveren tiizel kisiliginde bir degisiklik meydana getirmedigi i¢in, isyeri devri
olarak nitelendirilmeyecektir. Ancak yapilan hisse devri sonucunda isveren
tiizel kisiligi degisiyorsa bu durumda isyeri devri olup olmayacagi, tek bir
ortagin ya da biitiin ortaklarin hisse devrinin sonuglarinin ne olacag:
tartigtlmas: gereken konulardir. Hisse devrinin igyeri devri olusturup
olusturmayacag isverenin iscilere karsi sorumlulugu baglaminda da 6nemlidir.
Alman Federal Is Mahkemesinin bir kararina gore de bir sirkette sadece
hisselerin devri ve baska bir sirketin bu sirket tizerinde hakimiyet kurmasi,
sirket veya sirketin boliimlerinin devri i¢in yeterli degildir.

Bu baglamda ¢alisgmamizda isyeri devrinin kosullari, isyeri devrine yol
acan nedenler, hisse devrinin ne oldugu, hisse devrinin isyeri devri olarak
nitelendirilip nitelendirilmeyecegi ogreti ve Yargitay goriisleri cercevesinde
degerlendirilecektir.
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THE ISSUE OF WHETHER A SHARE TRANSFER WOULD BE
REGARDED AS THE TRANSFER OF WORKPLACE WITHIN THE
SCOPE OF ARTICLE 6 OF THE LABOR LAW

Dog. Dr. A. Eda MANAV OZDEMIR
ABSTRACT

The concept of the workplace is one of the fundamental concepts in labor
law and is defined as “The unit wherein employees and material and immaterial
components are organised in order to guarantee the production of goods and
services by the employer.” according to Article 2 of the Labor Law numbered
4857. In working life, workplaces are fully or partially transferred due to
economic reasons and, thus, the employer under whom the employees work
also changes.

The transfer of the workplace or a part of it is regulated under Article 6
of the Labor Law and, accordingly, “When, due to a legal transaction, the
workplace or one of its parts is transferred to another person, employment
contracts existing in the workplace or in the part transferred on the date of the
transfer shall pass on to the successor with all the rights and duties involved.”.
Additionally, Article 202 of the Turkish Code of Obligations (“TCO”) regulates
“the takeover of an asset or business”. Moreover, Article 178 of the Turkish
Commercial Code (“TCC”) regulates “the transfer of working relations”. As
may be seen, although the TCC, TCO, and Labor Law contain regulations with
respect to the transfer of the workplace, its definition has not been provided.
The workplace may be transferred through sale, lease, or the creation of
usufruct right, and may change owners through privatization or death of the
employer.

The question of whether share transfer would result in the transfer of the
workplace and the responsibility of the employers in the event the shares are
transferred to another employer are not regulated under the law. According to
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Article 595 of the TCC, the transfer of partners capital shares, in other words,
the transfer of shares in limited companies, are made through transfer
agreements drafted by public notaries. The transfer of registered or bearer share
certificates issued in Joint Stock Companies is regulated by Articles 489 and 490
of the TCC. As the subject of our study concerns the issue of whether a share
transfer would be regarded as the transfer of the workplace within the scope of
Article 6 of Labor Law, detailed explanations on this matter will not be provided
at this stage.

The transfer of the partnership shares of a partner to another person with
the consent of other partners cannot be regarded as the transfer of the
workplace as it does not result in a change in the employer’s legal personality.
However, in case the employer’s legal personality changes as a result of the share
transfers, the issues of whether there is the workplace transfer and the
consequences on the partner or all partners as a result of the share transfer are
matters which must be discussed. The question of whether the share transfer
could be regarded as the transfer of the workplace is also important with respect
to the responsibilities of the employer towards his/her employees. Furthermore,
according to a decision of the German Federal Labor Court, the transfer of the
shares of a company or circumstances leading another company to gain
dominion over a company are not sufficient for the transfer of the company or
parts of the company.

In this study, the conditions of the workplace transfer, the reasons which
result in the transfer of the workplace, the meaning of share transfer, and
whether the transfer of shares may be regarded as the transfer of the workplace
shall be evaluated within the scope of doctrine and opinions of the Court of
Cassation.
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SERMAYE SIRKETLERINDE UST DUZEY YONETICILERIN
SOZLESMESEL REKABET YASAGINDAN DOGAN UYUSMAZLIKLAR
VE GOREVLI MAHKEME

Dr. Ogr. Uyesi Nevin MERAL'
Dr. Ogr. Uyesi Nurbanu ERZURUMLU ISIK"”

OZET

Tiirk sirketler hukukunda, kurul organ niteligindeki yonetim kurulu,
midiirler kurulu veya organ sifatin1 haiz yoneticiler ile anonim veya limited
sirket arasinda, oncelikle organik bir bag bulunmaktadir; ancak bireysel olarak
tiye ile sermaye sirketi arasindaki hukuki iliskinin niteligi noktasinda uzun
zamandir siiregelen bir tartisma bulunmaktadir. Anonim veya limited sirket ile
st diizey yoneticileri veya miidiirleri arasinda var olan iliskinin hukuki
niteliginin belirlenmesi, daha sonra aralarinda ¢ikabilecek uyusmazliklarda
hangi hiikiimlerin uygulanacaginin belirlenmesi agisindan olduk¢a 6nemlidir.

Ust diizey yonetici kavrami, 6102 sayih Tiirk Ticaret Kanunu’'nda (TTK)
tanimlanmamis ve hatta doktrinde tartigmali olmasina ragmen; baska benzer
kavramlarin kanunda yer aldigini goérmekteyiz. Tim hiikiimler birlikte
degerlendirildiginde, st diizey yoneticilerin, basta yonetim kurulu dyeleri
olmak izere, genel olarak kendisine yonetim veya temsil yetkisinin devredildigi
yoneticilerden olustugu sdylenebilir. S6z konusu iist diizey yoneticilere iligkim
TTK m. 396’da yonetim kurulu tyeleri i¢in; TTK m.626/2 hitkmiinde ise
limited sirket miidiirlerin ve yonetimle gorevli kisiler igin rekabet yasaginin
diizenlendigi goriilmektedir. S6z konusu kanuni rekabet yasaklari, sirkette tist
diizey yonetici konumunda bulunanlar bakimindan, siiphesiz sadece o

s

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dals,
nmeral@ybu.edu.tr; ORCID: 0000-0001-6205-2680.

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra iflas Hukuku
Anabilim Dali, nerzurumlu@ybu.edu.tr; ORCID: 0000-0003-1359-2378.
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pozisyonu isgal ettikleri siire icin gegerli olacaktir. Ancak sozlesmesel rekabet
yasaginin ihlal edilmesi sonucunda dogacak bir uyusmazlikta ortaya hukuken
nasil bir durumun ¢ikacagi belirsizdir.

Goruldugi tzere, tst diizey yonetici ile sermaye sirketi arasindaki
iliskinin, aradaki organik bagdan kaynaklanan ve sirketler hukukuna bakan bir
yonii bulunmakla birlikte, kendine has sozlesmesel bir yapisi da vardir.
Kanaatimizce, bu sozlesme, karistk muhtevali akit oldugundan, oncelikle
emredici nitelikteki kanun hiikiimlerinin, sonrasinda yonetici ve sirket
arasindaki somut sozlesme hiikiimlerinin uygulanmasi gerekir. Somut
sozlesmede de uygulanacak bir hitkiim bulunmamas: halinde, ilgili s6zlesmeye
esas karakterini veren ve kanunda diizenlenen tipik sozlesmeye iliskin
hiikiimler kiyasen somut olaya da uygulanmalidir. Sonug olarak bu ¢alismada,
tst diizey yonetici ile sermaye sirketi arasindaki sozlesmesel rekabet yasaginin
ihlal edilmesi halinde dogacak uyusmazliklarin ticari uyusmazliga viicut verip
vermeyecegi; bu uyusmazliklarda gorevli mahkeme ele alinacaktir.

Anahtar Kelimeler: Anonim sirket, limited sirket, miidiir, rekabet yasag:
sozlesmesi, uist diizey yonetici, yonetim.
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DISPUTES ARISING FROM THE NON-COMPETE AGREEMENT
BETWEEN EQUITY COMPANIES AND SENIOUR MANAGERS AND
COMPETENT COURT

Dr. Ogr. Uyesi Nevin MERAL
Dr. Ogr. Uyesi Nurbanu ERZURUMLU ISIK

ABSTRACT

In Turkish company law, there exists an organic relationship between the
company and the board of directors and managers, along with all other
executive managers who are transferred the authority to manage and represent
the company. However, there exists a longstanding debate in the literature over
the legal nature of this relationship between the individual manager and equity
companies. Determining the legal nature of this relationship becomes very
important as to the determination of applicable rules to possible conflict among
them.

The concept of senior manager is not defined in the Turkish Commercial
Code no. 6102 (TCC) and is also having been debated in the literature.
However, other similar terms can be found in the TCC. Considering all
provisions as a whole, it can be said that the senior managers consist of
members of board of directors and managers as well as all managers to whom
executive and management authority have been granted and transferred in
accordance with law. There exists legal prohibition on competition for senior
managers of joint stock companies in article 396 of the TCC and of limited
liability companies in article 626 of the TCC. These provisions are valid for
senior managers only during the period that these managers occupy the
relevant position without a doubt. However, it is unclear how infringement of
contractual non-competition obligation will result in a possible dispute.

The relationship between senior management and equity companies is
of an organic nature, based on company law, as well as of contractual nature. In
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our opinion, because this contract is a mixed contract, constituting to no typical
contracts regulated under the TCoO, mandatory provisions in law should be
firstly applied to a possible conflict. Secondly, the provisions of contract in
question should be applied. In case that there appears to be no provisions
provided in the contract regarding a matter, the provisions of the typical
contract regulated in the codes, which gives its essential character to the
contract at hand, can be applied by analogy in a dispute. Consequently, in case
that the non-compete clauses or agreements between senior managers and
equity companies are violated, whether this dispute constitutes to commercial
case along with the competent court must be determined.

Keywords: Joint stock company, limited company (limited liability
company), managers, non-compete agreement, senior manager, management.
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REKABET YASAGI SOZLESMESINDEN DOGAN UYUSMAZLIKLARDA
GOREV SORUNU

Dr. Seracettin GOKTAS'

OZET

Is sézlesmesi devam ederken iscinin isverenle rekabet etmemesi sadakat
borcu iginde yer alan bir yiikiimliiliiktiir. Bunun i¢in is s6zlesmesinde 6zel bir
hiikme yer vermeye gerek yoktur. Buna karsilik, Tiirk Borglar Kanunu’nun
444.maddesi uyarinca is sozlesmesinin bitiminden sonra bazi kosullarla is¢i i¢in
rekabet yasag, is sozlesmesine buna iliskin 6zel bir hiikiim konularak ya da ayr1
bir s6zlesme ile kararlastirilabilir.

Miilga 6762 sayili Ticaret Kanunu'nun 4.maddesinde ticari davalar
arasinda rekabet yasagina iliskin uyusmazliklar da sayilmis, ayni Kanun’un
5.maddesinde ise bu davalara bakma gorevinin ticaret mahkemelerine ait
oldugu 6ngériilmiistii. Ancak, miilga 5521 sayili i Mahkemeleri Kanunu'nun
l.maddesinde, is¢i ile igveren arasindaki hukuk uyusmazliklarinda is
mahkemelerinin gorevli oldugunun belirtilmesi nedeniyle, uyusmazligin
niteligi ve hangi mahkemenin gérevli oldugu konusu tartigmalara yol agmustir.
Yargitay Hukuk Genel Kurulu daha once rekabet vyasagina iliskin
uyusmazliklarda i mahkemesinin gorevli olduguna iliskin kararlar vermisken,
2012 yilinda goriis degistirerek bu kez rekabet yasagina iliskin uyusmazliklarin
mutlak ticari dava niteliginde oldugu ve buna iliskin uyusmazliklarin ¢6ziim
yerinin ticaret mahkemesi oldugu yoniinde ictihatta bulunmustur. Hukuk
Genel Kurulu’nun bu kararindan sonra i davalarina bakan Yargitay 9. ve 22.
Hukuk Daireleri de ayn1 goriisii benimsemislerdir.

Yargitay 9. Hukuk Dairesi Bagkani, seracettingoktas@gmail.com; ORCID: 0000-0002-5103-
9947.
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01.07.2012 tarihinde yirirliige giren 6102 sayih Tiirk Ticaret
Kanunu'nun 4.maddesinde de rekabet yasagina iliskin uyusmazliklar, ticari
dava olarak belirtilmis, ayni Kanun’'un 5.maddesinde, miilga Ticaret
Kanunu'nun 5.maddesi hitkmiinden farkli olarak, ticaret mahkemelerinin
ticari davalara bakmasi, aksine hiikiim bulunmamas: sartina baglanmuistir.
25.10.2017 tarihinde yiiriirliige giren 7036 sayili Is Mahkemeleri Kanunu’'nun
5.maddesinde ise, isci ile isveren arasinda sozlesmeden veya kanundan dogan
her tirld hukuk uyusmazliklarinda is mahkemelerinin gorevli oldugu
belirtilmistir. Bu diizenlemeden sonra konu ile ilgili tartismalarin yogunlugu
artmig; daha 6zel nitelikteki [ Mahkemeleri Kanunu’nun 5.maddesi uyarinca,
rekabet yasagina iliskin uyusmazliklarin ¢6ziim yerinin iy mahkemesi olmasi
gerektigi ileri siirilmustiir. Yargitay 9.Hukuk Dairesi yeni tarihli bir kararinda
s6z konusu uyusmazlik hakkinda is mahkemesinin gorevli olduguna karar
vermistir.

Is iliskisi sona erdikten sonra birbirlerine kars1 isci ve isveren sifatlar:
kalmayan taraflar arasinda rekabet yasagindan dogan uyusmazligin bireysel is
uyugmazlhigi niteliginde olup olmadigi, 7036 sayili Is Mahkemeleri Kanunu’'nun
5.maddesinin Tiirk Ticaret Kanunu'nun 5.maddesinde belirtilen “aksine
hitkm#” karsilayip karsilayamadig ve daha sonra yiiriirliige giren 6zel kanun
niteligindeki Is Mahkemeleri Kanunu hitkmiiniin uygulanma énceligine sahip
olup olmadig: tartisilmasi gereken 6énemli hukuki sorunlardir. Bu ¢aliymada
rekabet yasag1 sozlesmesinden dogan uyusmazliklarda hangi mahkemenin
gorevli olmasi gerektigi kanun hiikiimleri, yarg: kararlar1 ve bilimsel goriisler
cergevesinde degerlendirilmistir.

| 82



IV. Ticaret Hukuku Uluslararasi Sempozyumu
“Ticaret Hukukunda Disiplinlerarasi Yaklasim”

JURISDICTION PROBLEM OVER THE DISPUTES ARISING FROM
NON-COMPETITION AGREEMENT

Dr. Seracettin GOKTAS

ABSTRACT

An employee refraining from competing with their employer during the
term of their employment contract is an obligation remaining within the scope
of the duty of loyalty. This duty does not require a special provision to be
included in the employment contract. However, pursuant to the article 444 of
the Turkish Code of Obligations, the ban on competition applying to the
employee under certain terms and conditions following the expiry of the
employment contract may be agreed by including a special provision, or under
a separate contract.

The article 4 of Repealed Commercial Code No. 6762 lists disputes
relating to the ban on competition among commercial cases, and the article 5
of the same Code provides that such cases shall be heard by commercial courts.
However, since the article 1 of Repealed Law No. 5521 on Labour Courts
provides that legal disputes between employees and employers shall be heard
by labour courts, a debate as to the nature of the dispute and the court of
competent jurisdiction has risen. While the General Assembly of Civil
Chambers of the Court of Cassation has previously handed down rulings
indicating that labour courts have jurisdiction in disputes related to the ban on
competition, it changed its view in 2012, and set down a precedent to the effect
that disputes related to the ban on competition are in the nature of absolute
commercial cases, and that related disputes would be settled by commercial
courts. After this ruling by the General Assembly of Civil Chambers, the Court
of Cassation of the 9th and 22nd Civil Chambers, which hear labour cases, also

adopted the same view.
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The article 4 of Turkish Commercial Code No. 6102 that came into force
on 01.07.2012, also considered disputes related to the ban on competition as
commercial cases, while the article 5 of the same Code, different from the
provision of the article 5 of the repealed Commercial Code, made the absence
of a counter provision a precondition for commercial courts to hear
commercial cases.

The article 5 of Law No. 7036 on Labour Courts, which came into force
on 25.10.2017, provides that labour courts shall have jurisdiction over all kinds
of legal disputes between employees and employers arising from contract or
law. The debate on the matter became more heated after this regulation, and it
was suggested that labour courts should have jurisdiction over disputes related
to the ban on competition according to the article 5 of the Law on Labour
Courts, which has a more specific character. In a recent ruling, the Court of
Cassation of the 9th Civil Chamber decreed that the labour court would have
jurisdiction over the dispute in question.

Whether a dispute arising between parties which are no longer
employees or employers of each other following the termination of the labour
contract is in the nature of an individual labour dispute, whether the article 5
of Law No. 7036 on Labour Courts corresponds to the “provision otherwise”
set forth in the article 5 of the Turkish Commercial Code, and whether the
provision in the Law on Labour Courts that was subsequently brought into
effect as a special law would have a priority in implementation are important
legal questions that need to be discussed. This study examines the question of
which court should have jurisdiction over disputes arising from non-
competition contracts in the light of provisions of law, judicial decisions, and
academic opinions.
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SIRKETLERDE TUZEL KiSILIK PERDESININ KALDIRILMASI TEORISI
ILE ORGANIK BAG KAVRAMININ IS UYUSMAZLIKLARI HAKKINDA
VERILEN KARARLARDAN HAREKETLE KARSILASTIRILMASI

Dr. Ogr. Uyesi Giilsah YILMAZ'
OZET

Sermaye sirketlerinde, tiizel kisiligin olusturulmasinin temel amaci
sinirlt sorumluluk ilkesidir. TuZzel kisjlerin kendilerini kuran gercek kisilerden
ayr1 olarak, borc ve alacak sahibi olmalarini gerektiren ayrilik ilkesi kotiiye
kullanildiginda bu durumun engellenmesi amaciyla ogretide tiizel kisilik
perdesinin kaldirilmasi teorisi ileri siiriilmiistiir. Tiizel kisilik perdesinin
kaldirmasi teorisi; tiizel Kkisiligin ayriligi ilkesinin kotiye kullanildig
durumlarda, perdenin kaldirilarak ger¢cek bor¢lunun sorumlu tutulmasim
saglayan bir uygulamadir. Organik bag kavrami ise ticaret hukukundan icra
iflas hukukuna kadar 6zel hukuk uyusmazliklarina iligkin Yargitay kararlarinda
sik¢a rastlanan bir kavram haline gelmistir. Organik bag kavraminin en ¢ok
kullanildigr alan ise is hukuku uyusmazliklaridir. Organik bag kavramina
dayanilarak farkli tiizel kisiligi olan sirketler (isverenler) Yargitay tarafindan
ozellikle is¢i alacaklarindan birlikte sorumlu tutulmaktadir. Ancak kavram is
hukuku ogretisi tarafindan kanuni diizenlemelerin bir kenara birakilarak
siklikla uygulanmasi nedeniyle elestirilmektedir.

Tiizel kisilik perdenin kaldirilmasi, tiizel kisilerin bor¢larindan dolay:
baskalarinin sorumlu tutulamayacag: ilkesinin, oOzellikle sirketlerin sadece
sermayeleri ile sorumlu olacaklar1 ve tiizel kisilerin borglarindan dolay:
ortaklarin sorumlu tutulamayacagr kuralinin 6nemli bir istisnasini tegkil
etmektedir. Bu nedenle, teoriyi savunan yazarlar tarafindan teorinin uygulama

w
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alani sinirlandirilmaya ¢alisilmistir. Oysa Yargitay kararlarina bakildiginda
organik bag kavrami daha genel ve kolay uygulanabilir bir kavram olarak ortaya
¢ikmugstir.

Ozellikle is hukuku alanindaki Yargitay kararlari ile gelisen “organik
bag” kavraminin tespitinde sirket ortak ve yoneticilerinin ayn1 veya iligkili
kisiler olmasi gibi akrabalik iligkileri, sirketlerin ticaret unvanlarinin,
adreslerinin ya da faaliyet alanlarinin ayni veya benzer olmasi gibi kriterler
dikkate alinmaktadir. Organik bag ile perdenin kaldirilmas: teorisi genellikle
birlikte kullanilmasina ragmen bu kavramlar arasinda benzerlikler ve
farkliliklar vardir. Organik bag kavrami 6zellikle perdenin ¢apraz kaldirilmasi
ile benzerlik gostermektedir. Perdenin ¢apraz kaldirilmasi yoluna gidilebilmesi
i¢in iki sirket arasinda ekonomik biitiinliik sart1 aranirken organik bagin varlig
agisindan boyle bir sart aranmamaktadir. Bu agidan bakildiginda organik bagin
ispati alacakli agisindan daha kolaydir. Bu da organik bag kavramindan hareket
ederek sonug almayi daha kolay bir hale getirmektedir.

Sunulacak ¢alismada oncelikle tiizel kisilik perdesinin kaldirilmasi
teorisinin tanimy, is uyusmazliklarina iliskin Yargitay kararlarindan hareketle
organik bag kavraminin tanimi, organik bag kavramin uygulanma kriterleri,
tiizel kisilik perdesinin kaldirilmasi teorisi ile arasindaki benzerlik ve farkliliklar
aciklanacaktir. Akabinde ise konu ile 6rnek Yargitay kararlari ile 6gretide yer
alan goriisler incelenecektir.
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COMPARISON OF THE THEORY OF LIFTING THE CORPORATE VEIL
AND THE CONCEPT OF ORGANIC BOND WITH THE DECISIONS ON
LABOR DISPUTES

Dr. Ogr. Uyesi Giilsah YILMAZ

ABSTRACT

In capital companies, the main purpose of establishing a legal entity is
the principle of limited liability. The theory of removing the legal personality
veil has been put forward in the doctrine in order to prevent this situation when
the separation principle, which requires legal persons to have debts and
receivables apart from the real persons who established them, is abused. The
theory of lifting the legal personality veil; In cases where the principle of
separation of legal entity is abused, it is an application that ensures that the real
debtor is held responsible by removing the veil. The concept of organic bond,
on the other hand, has become a frequently encountered concept in Supreme
Court decisions regarding private law disputes from commercial law to
enforcement and bankruptcy law. The area where the concept of organic bond
is used most is labor law disputes. Based on the concept of organic bond,
companies with different legal entities (employers) are held jointly liable by the
Supreme Court, especially for workers' receivables. However, the concept is
criticized by the labor law doctrine because it is frequently applied by leaving
aside the legal regulations.

The removal of the legal entity veil constitutes an important exception to
the principle that others cannot be held responsible for the debts of legal
entities, especially to the rule that companies will be liable only with their
capital, and partners cannot be held responsible for the debts of legal entities.
For this reason, the application area of the theory has been tried to be limited
by the authors who defended the theory. However, when the Supreme Court
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decisions are examined, the concept of organic bond has emerged as a more
general and easily applicable concept.

In the determination of the concept of "organic bond", which has
developed with the Supreme Court decisions in the field of labor law, criteria
such as kinship relations such as the company's partners and managers being
the same or related persons, the same or similar or similar commercial titles,
addresses or fields of activity are taken into account. Although organic bonding
and veiling theory are often used together, there are similarities and differences
between these concepts. The concept of organic bond is particularly similar to
the diagonal lifting of the curtain. While the condition of economic integrity is
sought between the two companies in order for the curtain to be crossed, such
a condition is not sought in terms of the existence of an organic bond. From
this point of view, proof of organic bond is easier for the creditor. This makes
it easier to get results based on the concept of organic bond.

In the study to be presented, first of all, the definition of the theory of
lifting the veil of legal personality, the definition of the concept of organic bond,
the application criteria of the concept of organic bond, the similarities and
differences between it and the theory of lifting the veil of legal personality will
be explained based on the Supreme Court decisions on labor disputes. Then,
the subject and the sample Supreme Court decisions and the views in the
doctrine will be examined.
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IFLAS SINIRINA YAKLASAN ANONIM ORTAKLIKLARDA YONETIM
KURULU UYELERININ SADAKAT YUOKUMLULUGU

Dr. Onur KALKAN'

OZET

Anonim ortaklik yonetim kurulu iyelerinin sadakat yikimlalig,
ortakligin finansal durumunun bozulmas: ve iflas sinirina yaklagsmasi halinde
tizerinde durulmasi gereken bir husustur. Zira, anonim ortaklik finansal sikint1
igerisine girdiginde, pay sahiplerinin yani sira, alacaklilarin da yonetim kurulu

tyelerine karst hukuki sorumluluk iddialarinin giindeme gelmesi olasidir.

Anonim ortakligin finansal durumunun saglikli oldugu asamada
yonetim kurulu iiyelerinin sadakat yiikiimliiligi pay sahiplerinin menfaati
cercevesinde vyiiriitillecektir. Iflas halinde ise, yonetim kurulu iiyelerinin
anonim ortakliga olan hak ve yiikiimliiliikleri alacaklilar da d4hil olmak {izere
menfaat sahiplerini kapsar. Anonim ortaklik yonetim kurulu iiyelerinin 6zen
ve sadakat yiikiimliliklerinin muhatab1 anonim ortaklik iflas sinirinda
oldugunda ise, pay sahiplerinden alacaklilara dogru yon degistirip
degistirmeyecegi hususunun incelemeye konu edilmesi 6nem arz eder. Zira,
anonim ortaklik iflas sinirina yaklastiginda, s6z konusu yiikiimliiliiklerinin pay
sahipleri yerine yalnizca alacaklilara karsi yerine getirilip getirilmeyecegi
veyahut her iki tarafa karsi da yerine getirilmesi hususu Tiirk hukukunda
diizenlemeye kavusturulmamaistir. Anilan husus, 6zellikle, anonim ortaklik iflas
sinirina  yaklastiginda ortaklik yoneticilerinin ticari risk alma egiliminin

artmasina bagh olarak hukuki sorumluluk iddialar1 bakimindan 6nem arz

Sermaye Piyasas1 Kurulu, onur kalkan@spk.gov.tr, ORCID: 0000-0002-7780-6796.
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eder.Calismamizda iflas sinirinda iken, yonetim kurulu dyelerinin ticari
kararlarinin degerlendirilmesinde is adami karari ilkesinin uygulanabilirligi
degerlendirilecektir. Bu baglamda, ¢alisjmamizda, Alman, Ingiliz ve Amerikan
hukuk sistemlerinin konuya bakis agisina yer verilerek, hukukumuz
bakimindan iflas sinirindaki anonim ortaklik yoneticilerinin sorumluluk

cercevesi ¢izilmeye calisilacaktir.

Anahtar Kelimeler: iflas Sinir1, Borca Batiklik, Sermayenin Korunmasi
[lkesi, Sadakat Yiikiimliliigii, I3 Adami Karar Ilkesi.
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FUDICIARY DUTY OF MEMBERS OF BOARD OF DIRECTORS IN
JOINT STOCK COMPANIES CLOSE TO BANKTRUPTCY

Dr. Onur KALKAN

ABSTRACT

Fiduciary duties owed by board members of a joint stock company is an
issue that is to be discussed in theevent that a joint stock company is financially
distressed and in the vicinity of insolvency. Thus, when a jointstockcompany is
in financial straits, it is probable that creditors as well as stockholders file their

claims against board members regarding their legal liabilities.

When a joint stock company is in a healthy financial position, fiduciary
duties of board members are to be administered by takings hareholders’ interest
into account. In the case of an insolvency, the scope of rights and liabilities of
board members covers stakeholders including creditors as well. When a joint
stock company is in the zone of insolvency, it is of great importance to examine
th eissue of whether the duties of care, can do randun divided loyalty of board
members are owed to creditors instead of stock holders shifting its direction
from the latter to the former. Yet, when a joint stock company is on the verge
of insolvency, whether the joint stock company owe sabovementi one dduties
merely to its creditors instead of the joint stock company’s stock holders or
owes them to both parties is not laid out in Turkish Law. A for ementione dissue
is a matter of concern that is to be necessarily emphasized in terms of claims of
civilliability depending on the board members’ in clinationto indulge in
excessive financial risk once the joint stock company is approaching in
solvency. This study discusses whether the business judgment rule is

applicableor not during the evaluation of financial decision of the board
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members once a joint stock company is in thezone of insolvency. In this
context, this study addresses legal mechanisms of German, UK and US Laws
regarding the issue at hand an dattempts to draw up a framework for duties of
board members of joint stock companies in the zone of insolvency.

Keywords: vicinity of insolvency, over in debtness, capital maintenance
rule, fiduciary duty, business judgment rule.
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GERCEK KIiSI TACIRIN TICARETI TERKI VE TICARETI TERK SUCU
Dr. Ogr. Uyesi Hiilya COSTAN'
OZET

[cra ve Iflas Kanunu'nun 44. maddesinde ticareti terk eden tacirin
yukiimliilikleri ve 337/a maddesinde ise bu yiikiimliliklere aykirihigin
yaptirimi olarak hapis cezasi diizenlenmistir. Bu makale ile s6z konusu
diizenlemelerin yargi kararlari 1siginda degerlendirilmesi ve agiklanmasi
amaglanmaktadir. Bu c¢ercevede ilk olarak ticareti terk eden tacirin
yikiimliliikleri, ardindan da bu yiikiimliiliiklere aykirihigin yaptirimi olarak
ongoriilen hapis cezasi ve bu kapsamda diizenlenen ispat yiikii agiklanacaktir.

Anahtar Kelimeler: Tacir, ticareti terk, ticareti terk sugu, mal beyani,
ispat kiilfeti.

s
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Bolimii, Ticaret Hukuku Anabilim Dali, hulya.costan.cetin@anayasa.gov.tr /
hcostan@politics.ankara.edu.tr; ORCID: 0000-0002-6576-3880.
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ABANDONMENT OF TRADE BY THE NATURAL PERSON
MERCHANT AND CRIME OF ABANDONING THE TRADE

Dr. Ogr. Uyesi Hiilya COSTAN
ABSTRACT

In Article 44 of the Execution and Bankruptcy Law, the obligations of the
merchant who left the trade, in Article 337/a, as a sanction for breach of these
obligations imprisonment are regulated. This study aims to evaluate and
explain these regulations in the light of judicial decisions. Within this
framework, primarily the obligations of the trader who left the trade, then the
prison sentence foreseen as the sanction of breach of these obligations and the
burden of proof regulated in this context are explained.

Keywords: Merchant, abandonment of trade, crime of abandoning trade,
declaration of property, burden of proof.
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"TEFECILIK" SUCU (TCK m. 241) ACISINDAN GRUP iCi ODUNC
ISLEMLERI

Dr. Ogr. Uyesi Funda OZDIN'
OZET

Tiizel kisilerin dogrudan ya da ortak veya istirakleri vasitasiyla dolayl
olarak ortaklik iliskisi i¢cinde bulunduklar: diger tiizel kisilere 6diing para verme
islemlerini agik bir diizenleme ile tefecilik su¢u disinda birakan 90 sayili KHK
(m.2), 13.12.2012 tarihinde yiirtrliige giren 6361 sayili Finansal Kiralama,
Faktoring ve Finansman Sirketleri Kanunu'nun 52. maddesi ile tamamuiyla
yiriirlitkten kaldirilmigtir. Ancak 6361 sayili Kanun’da, s6z konusu 6diing para
verme islemlerinin tefecilik sugu kapsamina dahil olup olmadig1 hususunda
olumlu ya da olumsuz bir diizenleme yapilmamistir. Nitekim ilgili 6diing
islemlerini tefecilik su¢u kapsami disinda birakan 90 sayili KHK’y1 yiiriirlitkten
kaldiran 6361 sayih Kanun’da bu yonde herhangi bir diizenlemeye yer
verilmemis olmasi, sirketlerin iliskili kisilerle olan, 6zellikle de grup i¢i 6diing
islemlerinin TCK m. 241 hitkmii anlaminda “tefecilik su¢u” kapsamina girip
girmeyecegi hususunda bir belirsizlige yol agmustir.

Soyle ki, TCK m. 241°de tefecilik sugunu meydana getiren fiil “kazang
elde etmek amaciyla baskasina odiing para vermek” olarak tasvir edilmistir.
Dolayistyla faiz karsiligr gergeklesen grup i¢i 6diing verme islemlerinin, TCK
m. 241 anlaminda tefecilik su¢u kapsamina girme riski bulunmaktadir. Oysa ki
para 6diincii so6zlesmesini diizenleyen genel hiikiimler uyarinca (TBK m. 386-
388) faiz karsilig1 para 6diincii verilmesinde yasal bir sakinca bulunmamakta;
tam tesine TBK m. 387/1°de ticari tiikketim Odiinciinde taraflarca sozlesmede
kararlastirilmamis olsa bile faiz istenebilecegi, TBK m. 387/2’de ticari olmayan

Marmara  Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Daly,
funda.ozdin@marmara.edu.tr; ORCID: 0000-0002-4071-1814.
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tiketim odiinci sozlesmesinde taraflarca kararlastirildigy takdirde faiz
istenebilecegi acik bir sekilde diizenlenmistir. Yine sirketler hukukuna iligkin
0zel diizenlemelerin yer aldigit TTK’da -ilgili sartlar saglandigi stirece-
sirketlerin ortaklarina 6diing para verebilecekleri agik bir sekilde ifade
edilmistir (TTK m. 358). Dahas: sirketler, ortiilii kazanc¢ aktarimina (SPK m.
21), sirketler topluluguna (TTK m. 202) ve transfer fiyatlandirmasina (KVK m.
13) iliskin c¢esitli diizenlemeler uyarinca, verdikleri o6diingler karsiliginda
emsallere uygun bir faiz almakla yiikiimliidiirler. Dolayisiyla grup sirketleri,
grup ici 6diing islemlerinde faiz alinmamasi halinde belirtilen bu diizenlemeler
kapsaminda yaptirima ugrama; faiz alinmasi halinde ise TCK m. 241 uyarinca
tefecilik sugu kapsaminda yargilanma tehlikesiyle kars1 karsiyadirlar. Mecazi
bir anlatimla, mevcut diizenlemeler altinda grup sirketleri 6diing islemleri
acisindan adeta Demokles’in kilicinin tehdidi altindadirlar.

Bu ¢alismada, emsallerine uygun bir faiz karsiigi gerceklesen grup ici
odiing islemlerinin TCK m. 241’de diizenlenen tefecilik sugu kapsaminda
degerlendirilemeyecegi goriisii savunulmaktadir. Bu baglamda TCK m. 241’in
lafzindan ziyade, tefeciligin bir sug tipi olarak diizenlenmesinin altinda yatan
gayenin g6z Oniinde bulundurulmasi gerekliligine isaret edilmektedir. Bu
acidan degerlendirildiginde, grup i¢i 6diing islemlerinde sugla korunan
menfaatin zedelenmesinin ya da kazan¢ elde etme amacinin séz konusu
olmadig: gibi, sugun olusmasi igin gerekli olan hukuka aykirilik unsurunun da
bulunmadig; ifade edilmektedir.
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INTRA-GROUP LOAN TRANSACTIONS FROM THE POINT OF VIEW
OF THE “USURY OFFENCE” (TURKISH PENAL CODE ART. 241/TCK
m.241)

Dr. Ogr. Uyesi Funda OZDIN
ABSTRACT

Decree-Law No. 90, which exempts credit transactions by legal persons
directly or indirectly through partners or affiliates to other legal persons with
whom they have a partnership relationship from the usury offence, was
completely repealed by Article 52 of the Financial Leasing, Factoring and
Financing Companies Law No. 6361. There is no positive or negative regulation
in Law No. 6361 as to whether the aforementioned money lending transactions
fall within the scope of the usury offence. This has led to uncertainty as to
whether intra-group loan transactions will fall under the "crime of usury" as
defined by the Tiirkish Penal Code Art. 241 (TCK m. 241).

According to Article 241, the crime of usury is lending money to another
person for profit. Therefore, there is a risk that intra-group credit transactions
with interest fall within the scope of usury offences as defined in TCK m. 241.
However, there is no legal problem with money lending with interest under the
general provisions of the Turkish Code of Obligations Art. 386-388 (TBK m.
386-388). On the contrary, TBK m. 387/1 states that in commercial loans must
be paid interest even if this was not agreed by the contracting parties. However,
according to TBK m. 387/2, interest is payable in the ordinary loan if the parties
have so agreed. Company law also provides clearly in Tiirkish Commertial
Code Art. 358 (TTK m. 358) that companies can lend money to their
shareholders as long as the relevant conditions are met. In addition, companies
are obliged to charge market interest rates for the loans they grant in accordance
with the relevant provisions of the Corporate Group Law Art. 202 (TTK m. 202
), the Company Tax Law Art. 13 (KVK m. 13) and the Capital Market Law Art.
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21 (SPK m. 21). Therefore, group companies are at risk of being sanctioned
under these regulations if interest is not charged on intra-group lending
transactions. In contrast, group companies threaten to be prosecuted under the
context of usury according to TCK m. 241 if interest is charged. In a figurative
sense, group companies are threatened with the sword of Damocles according
to the current regulations in credit transactions.

This study argues that intra-group credit transactions realised against
market interest rates do not fall within the scope of the usury offence regulated
in TCK m. 241. In this context, it is pointed out that it is not the wording of
TCK m. 241 but the purpose of regulating usury as a criminal offence that must
be taken into account. In this context, it is concluded that intragroup lending
transactions neither violate the interests protected by usury offence nor pursue
an intention to make a profit. Furthermore, the element of illegality required
for the occurrence of usury offence does not exist in intra-group lending
transactions.
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THE LIMITS OF THE EU MAR/MAD ENFORCEMENT REGIME IN
DETERRING MARKET MANIPULATION BY AL TRADING

Alessio AZZUTTT

ABSTRACT

Thanks to technological and regulatory innovations, algorithmic trading
(AT) has become a fundamental component of everyday trading activities in
global financial markets. The financial trading industry certainly was a pioneer
in adopting artificial intelligence (AI) solutions. Today, the most innovative
machine learning (ML) methods applied to financial trading promise to further
revolutionise financial trading, leading to several efficiency gains for society.
Nevertheless, financial innovation may also come with some drawbacks. When
considering the technical specificities of specific ML methods that allow for
approximating truly autonomous trading agents (i.e., the “black box” problem),
some technological-related risks are emerging. The latter, if not properly
regulated, could ultimately impair the fair and smooth functioning of EU
capital markets, as well as undermine their stability.

Hence, this study makes two fundamental claims in analysing the
implication of ML-powered AT strategies to market integrity. First, the current
liability framework under MAR can fail to deter AI market manipulation
effectively. And this highlights the inability of EU financial law to force
wrongdoers to internalise the costs of their unlawful conduct, thus causing the
market to bear the negative externalities of Al-related market manipulation.
Second, the EU lacks a sound policy strategy to guide technological innovation
in finance towards enhancing social welfare, as shown by an already outdated
regime of market conduct supervision and other enforcement mechanisms. In

s
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light of this, this study questions the efficacy of the EU MAR/MAD
enforcement regime to ensure credible deterrence.

Generally, Al trading poses severe challenges for effective detection (i.e.
given EU capital markets’ cross-border and fragmented nature). Moreover, the
autonomous, self-learning and black-box nature of specific AI applications add
an additional layer of complexity for liability attribution for AI misconduct.
Delegating agency to Al can frustrate the safe application of traditional legal
concepts of liability. The law usually requires prosecutors to prove the scienter
(or other relevant mental states) to count misconduct as a crime. With this in
mind, this study explores and discusses the merits of a number of possible
changes to the EU legal systems to update it to evolving market dynamics and
achieve legal certainty and credible deterrence:

1. Abandon the scienter-based assessment of market manipulation in
favour of a new legal definition and test that emphasises market harm.

2. Adopt new liability rules and further harmonisation of enforcement
regimes within the EU.

3. Revise existing supervisory arrangements towards enhanced
centralisation of powers on ESMA and introduce innovative market-based
solutions to MAR enforcement (i.e. “bounty-hunters”).

Overall, these proposals aim to reform the current EU enforcement
regime to achieve credible deterrence vis-a-vis AI market manipulation to
safeguard EU capital markets’ integrity and stability, in view of effectively
attaining the Capital Market Union project.

Keywords: Algorithmic Trading; Artificial Intelligence; Market
Manipulation; Liability; Enforcement.
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TICARI SIRRIN TFSASINDAN DOGAN CEZA SORUMLULUGUNA
ILISKIN TURK VE ALMAN HUKUK SISTEMLERINDEKI GUNCEL
DURUMUN DEGERLENDIRILMESI

Ars. Gor. Ezgi CIRAK'
OZET

Ticari sir, bir ticari isletme veya sirketin faaliyet alani ile ilgili olarak
bagimsiz ve ekonomik bir degeri olan veya sir sahibine rekabette avantaj
saglayan ve piyasada ilgili isletmeye basar1 getiren, sinirli bir ¢evre tarafindan
bilinen ve sahibinin alenilesmesini istemedigi her tiirli tiretim, is, pazarlama
gibi hususlardaki bilgi, belge ve verilerdir. Ticari sirrin hukuka aykir1 olarak
ifsas1, sir sahibine iktisadi agidan zarar verecegi gibi serbest piyasa
ekonomisinin istikrarini ve giivenini de zedeleyecektir. Ticari sirlarin ifsasinin
onlenmesi ve buna yonelik eylemlerin caydiriciliginin saglanmasi igin ceza
hukukunun himayesi gerekli goriilmektedir. Bu baglamda hem Tirk
hukukunda hem de Alman hukukunda cezai diizenlemeler yer almaktadir.

Ticari sirrin ve serbest piyasa ekonomisinin korunmasina yonelik olarak
Tiirk Ticaret Kanunu (TTK) 62/1-a maddesinin atfiyla TTK madde 55/1-b-3 ve
TTK madde 55/1-d bentlerinde yer alan fiiller, ticari sirlarin ifsasina iligkin
olarak TTK madde 62/1-a’daki haksiz rekabet su¢unun se¢imlik hareketleri
arasinda diizenlenmistir. Ayrica TTK madde 62/1-c’de ticari sirlarin ele
gegirilmesi sugu yer almaktadir. Bunun yaninda korunan hukuki deger farkl
olsa da sucun konusu bakimindan benzer bir diizenleme Tiirk Ceza
Kanunu’nun (TCK) 239. maddesinde ticari sir, bankacilik sirr1 veya miisteri
sirr1 niteligindeki bilgi veya belgelerin agiklanmasi sugu yer almaktadir. Bu
diizenlemeler birbirinden suga konu olan sirrin hukuka uygun ya da hukuka

[zmir Ekonomi Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakamesi Hukuku Anabilim
Daly, ezgi.cirak@ieu.edu.tr; ORCID: 0000-0003-0342-7504.
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aykuri olarak elde edilip edilmedigine gore, sirr1 bizzat ifsa etme ya da ifsaya
yoneltme hareketine gore ayrilmaktadir. Ayrica iki farkli kanunda yer alan bu
diizenlemeler, sugun konusu bakimindan benzer olduklarindan somut olaya
uygulanabilirlikleri ayrica degerlendirilmelidir.

Alman Haksiz Rekabet Kanunu'nun (UWG) $§17ise is ve isletme
sirlariin ifsast sugunu diizenlemekteydi. Ancak Avrupa Birligi’nin 2016/943
saytlh Direktifi'ne uyum c¢aligmalar1 sonucunda UWG’de yer alan cezai
yaptirimlar miilga edilip Ticari Sirlarin Korunmasi Kanunu’nun (GeschGehG)
§ 23yeniden diizenlenmis ancak sugun kapsamina giren haller GeschGehG’de
yer alan diger maddelere atif yapilmak suretiyle diizenlenmistir. Bunun yaninda
Alman Ceza Kanunun (StGB) § 203’te ozel sirlarin ihlali sugu da ayrica
diizenlenmektedir.

Ticari sirrin ifsasina yonelik suglar her iki iilkenin mevzuatinda da
daginik bir sekilde ele alinip, eksik norm yontemi ile diizenlenmistir. Bu durum
somut olaya hangi su¢ tipinin ya da sugun hangi secimlik hareketinin
uygulanmas: gerektigi konusunda problemlere neden olmaktadir. Bu
bakimdan ¢alismada ilgili sug¢ tiplerinin ele alinig bigimleri, uygulama
alanlarinin sinirlari ve ayrimlari ele alinacaktir. Her bir sug tipinin unsurlarina
ayrilarak incelenmesi daha detayli bir ¢alisma gerektirdiginden, bu ¢alismada
konuya iligkin sug tiplerinin genel hatlariyla ortaya konulmasi
amaclanmaktadir.

Anahtar Kelimeler: Haksiz rekabet, Haksiz rekabet suglari, ticari sirlarin
korunmasi, ticari sirrin ifsasi.
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AN EVALUATION OF THE CURRENT REGULATIONS IN TURKISH
AND GERMAN LEGAL SYSTEMS RAGARDING CRIMINAL LIABILITY
FOR THE DISCLOSURE OF TRADE SECRETS

Ars. Gor. Ezgi CIRAK

ABSTRACT

Trade secret refers to any information, documents or data that have an
independent and economic value in relation to a commercial enterprise, or
company's scope of activity, or that provide a competitive advantage to the
person who owns the secret and brings profit to the relevant business in the
market. This information is known only to a limited circle, and the owner
prefers that it should not be made public. Unlawful disclosure of a trade secret
will not only disadvantage the owner of the secret, but also damage the stability
and trust of the free market economy. Protection under criminal law is
considered necessary to prevent the disclosure of trade secrets, and to
deteractions against disclosure. In this context, there are criminal regulations
in bothTurkish and German law.

With reference to article 62/1-a of theTurkish Commercial Code (TTK)
for the protection of trade secrets and the free market economy, the acts
described in the TTK article 55/1-b-3 and TTK article 55/1-d sub paragraphs,
the deliberate acts of the crime of unfair competition cited in article 62/1-a, may
prosecution for the crime of unfair competition arising from the disclosure of
trade secrets. In addition, in Article 62/1-c of the TTK, there is another crime,
that of seizing trade secrets. In addition, although the protected legal value is
different, a similar regulation in terms of the subject of the crime, namely article
239 of theTurkish Penal Code, includes the crime of disclosing information or
documents which constitute trade, banking, or customer secrets. These two
regulations differ according to whether the secret that is the subject of the crime
is obtained legally or unlawfully or according to whether the perpetrator
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himself discloses the secret or causes the secretto be disclosed. In addition, since
these regulations in two Codes are similar in terms of the subject of the crime,
their applicability to the concrete cases hould be evaluated separately.

Article 17 of the German Unfair Competition Law (UWG) formerly
regulated the disclosure of business and trade secrets. However, after the
harmonization with the European Union's Directive No. 2016/943, the UWG
penals anctions were abolished and re-arranged in Article 23 of the Law on the
Protection of Trade Secrets (GeschGehG). The cases within the scope of the
crime in this law are currently regulated with reference to other articles in the
GeschGehG.

Crimes related to the disclosure of trade secrets are dealt with in a rather
haphazard manner in the legislation of both countries and are regulated as a
framework (white) norm. This raises issues about which type of crime or which
elective actions hould be applied to the concrete event. In this respect, this study
will focus on the regulation of there levant crime types, and the boundaries and
distinctions of the application areas. The analysis of each crime type by
examining its elements, however,requires a more detailed study, and is outside
the scope of this study, which focuses in more general terms on the crime types
related to th esubject.

Keywords: Unfair competition, Offences of unfair competition,
Protection of trade secrets, Disclosure of trade secret.
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HAVA YOLUYLA YAPILAN ULUSLARARASI TASIMALARDA
TASIYICININ SORUMLULUGUNDAN DOGAN TAZMINAT
DAVALARINDA GOREVLI MAHKEME

Dr. Ogr. Uyesi Ilknur ULUG CiCiM
Dog. Dr. Tuba BIRINCI UZUN"

OZET

Uluslararas1 hava tagimalarina iliskin diizenlemeleri tek bir belgede
toplamay1 amaglayan 1999 tarihli Montreal Konvansiyonu 4 Kasim 2003’te
yuriirliige girmistir. Bu konvansiyona taraf devletlerden biri de Tiirkiye'dir.
Ancak Tiirkiye bakimindan bu konvansiyon, 26 Mart 2011 tarihinde yiiriirliige
girmigtir. 1999 tarihli Montreal Konvansiyonu'nun uygulanabilmesi i¢in her
seyden Once taraflar arasinda bir tagima sozlesmesi bulunmali ve bu sozlesme
uluslar arasi nitelikte olmalidir. Ayrica tagima isi hava araci ile yapilmalidir.
Konvansiyonun uygulanabilmesi i¢in gerekli olan bir diger sart, tastmanin
ticret karsiiginda yapilmasidir. Son olarak tagimanin konusu yolcu, bagaj veya
yik tasimasi olmalidir. 1999 tarihli Montreal Konvansiyonu uyarinca, tasiyici;
yolcunun Olimii veya yaralanmasi halinde meydana gelen zarardan
sorumludur. Bunun disinda tasiyici, bagaj veya yiikiin ziyai veya hasara
ugramasi halinde meydana gelen zarardan da sorumludur. Tastyicinin sorumlu
oldugu bir diger hal ise yolcu, bagaj ve yiik tasimalarinda meydana gelen
gecikme dolayisiyla ortaya ¢ikan zarardir. Meydana gelen zararin giderilmesi
talebiyle tasiyiciya tazminat davasi agilabilir. Ancak 1999 tarihli Montreal
Konvansiyonu’'nda tazminat davalar1 bakimindan gérevli mahkemeye iligkin
bir diizenleme bulunmamaktadir. Konvansiyonda usul hukukuna iliskin

*  Akdeniz  Universitesi Hukuk  Fakiiltesii Deniz Hukuku Anabilim Daly,
ilknurulug@akdeniz.edu.tr, ORCID: 0000-0002-5419-8302.

“* Akdeniz  Universitesi Hukuk  Fakiiltesi Medeni Hukuk Anabilim Daly,
tbirinciuzun@akdeniz.edu.tr, ORCID: 0000-0002-0185-0619.
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sorunlarin  ¢oziimlenmesinde davaya bakan mahkemenin hukukunun
uygulanacag: hiikme baglanmistir (md.33 f.4). Gorevli mahkemenin tespiti de
usule iligkin bir sorun oldugundan bu noktada mahkemenin kendi hukuku
dikkate alinmalidir.

Tirk Ticaret Kanunu'nun 4. maddesi uyarinca, Tiirk Ticaret
Kanunu’nda 6ngoriilen hususlardan dogan hukuk davalari ile ¢ekismesiz yargi
isleri, ticari dava ve ticari nitelikte cekismesiz yargi isi sayilir. Ote yandan TTK
md. 5 hiikmii uyarinca, aksine hiikiim bulunmadik¢a, dava olunan seyin
degerine veya tutarina bakilmaksizin asliye ticaret mahkemesi tiim ticari
davalar ile ticari nitelikteki c¢ekismesiz yarg: islerine bakmakla gorevlidir.
Tasima sozlesmesi de Tirk Ticaret Kanunu'nda diizenlenen konulardandir.
Buradan hareketle Tirkiye’de acilacak davalar bakimindan gorevli
mahkemenin asliye ticaret mahkemesi oldugu soylenebilir. Her ne kadar tagima
sozlesmesi, Turk Ticaret Kanunu'nda diizenlenen konulardan biri olsa da
tasima  sozlesmesinin taraflarindan  birinin  tiiketici olabilecegi de
unutulmamalidir. 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun’a gore,
mal veya hizmet piyasalarinda kamu tiizel kisileri de dahil olmak tizere ticari
veya mesleki amaglarla hareket eden veya onun adina ya da hesabina hareket
eden gercek veya tiizel kisiler ile tiiketiciler arasinda kurulan, eser, tasima,
simsarlik, sigorta, vekalet, bankacilik ve benzeri sézlesmeler de dahil olmak
tizere her tiirlii sézlegme ve hukuki islem tiiketici islemidir (md. 3). Ote yandan
aynt kanunun 73. maddesine gore, tiiketici islemleri ile tiiketiciye yonelik
uygulamalardan dogabilecek uyusmazliklara iliskin davalarda tiiketici
mahkemeleri gorevlidir. Tagima sozlesmesinin taraflarindan birinin tiiketici
olmasi halinde 1999 tarihli Montreal Konvansiyonu uyarinca agilan tazminat
davalarinda gorevli mahkeme konusu tartismalidir. Uygulamada bazi
kararlarda gorevli mahkemenin tiiketici mahkemesi oldugu belirtilmistir.
Ancak aksi yonde kararlar da mevcuttur.

Anahtar Kelimeler: 1999 tarihli Montreal Konvansiyonu, tasiyicinin
sorumlulugu, yolcu haklari, gorevli mahkeme, tiiketici hukuku.
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THE LEGAL FRAMEWORK OF BANK INSOLVENCY IN CHINA

Xin WANG’

ABSTRACT

Banks play an important role in the economic system. On the one hand,
banks are the intermediate for the money circulation; on the other hand, the
payment system of banks creates a systematic network. So the stability or
success of the economic system depends on a resilient banking system. In recent
years, the Chinese government has begun the reform of the banking sector,
especially the field of the bank insolvency. As a socialist country, in which the
main principle is ‘distribution based on demand’ and strict macro-control, it
seems that bank insolvencies could hardly happen in China. However, in fact,
the issue of bank insolvencies is one of the urgent problems to be solved in
China nowadays.

In China, dealing with bank insolvencies relies on the normal bankruptcy
law, however, the normal bankruptcy law cannot adequately solve the
insolvency issue of banks or financial institutions. Thus, it gives too much
leeway to Chinese authorities in handling banking insolvencies and related
authorities prefer to follow the political direction rather than following the rule
of law, whereas the normal bankruptcy law somewhat serves as part of the
regulatory tools in ending the existence of misbehaving banks.

To investigate the bank insolvency regime in China, this article presents
the description of the existing bank insolvency framework, while reveals gaps
and ambiguities in the law in order to find a regime path for lawmakers.
Furthermore, this article is the first study combining two law subjects,
insolvency law and financial law, to examine whether the current Chinese
model in handling bank insolvency is effective.

s

PhD candidate, Law School, University of Leicester, Email: xw223@leicester.ac.uk.
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By analysing the current legal framework of bank insolvency in China,
this article finds that there is a government-centred solution in handling bank
insolvencies in China and that the Chinese regulator somewhat uses the
liquidation to further strengthen the dominance of state-owned banks. In
addition, this article points out that before establishing a reasonable bank
insolvency regime, some areas need to be improved, such as strengthening the
corporate governance of banks and setting up a well deposit insurance scheme.

Keywords: Banks, insolvency, depositor protection, China.
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TURK VE INGILiZ SIRKETLER HUKUKUNDA SIRKETLERIN PAYDAS
SORUMLULUGUNA MUKAYESELI BIR YAKLASIM

Dr. Ogr. Uyesi Hiisnii TURANLI'
Dr. Ogr. Uyesi Fatma ESENYEL HANAZ"

OZET

“Paydas (Stakeholder)” kavrami sirketler hukuku baglaminda, bir
anonim sirketin yonetim kurulu tarafindan, paysahipleri disinda, sirket ile
dogrudan veya dolayli baglant: i¢inde olan kesimlerin, bu ¢ercevede sirket ile
dogrudan baglantili olan tedarikgilerin, miisterilerin, sirket ¢alisanlarinin ve
alacaklilarin menfaatleri ile dolayli perspektifte yerel hukuk kurallari ve ¢evresel
etkenler dikkate alinarak mahalli otoritelerin ve halkin menfaatlerinin sosyal
sorumluluk projeleri araciigiyla gozetilmesini gerektiren kapsamli bir
kavramdir. Tiirk sirketler hukukunda yonetim kurulunun gérev ve yetkilerine
bakildiginda, daha ziyade sirketin yonetimi ve temsili konusunda cesitli
yukiimliliklerin 6ngoriilmiis oldugu, yonetim kurulunun sorumluluklar:
kapsaminda TTK’da bir 6l¢iide sirket ¢calisanlarinin ve alacaklilarin menfaatleri
dikkate alinmakla birlikte, ayn1 kapsamda sirketle dolayl iliski i¢inde olan
kesimlere karsi yonetim kurulunun sorumlulugu {izerinde yeterince
durulmadig1 gorillmektedir. Ingiliz sirketler hukukunda ise en son “Sirketler
Kanunu (Companies Act) 2006” ile getirilen diizenlemelerde ve bilhassa m.172
ile basta paysahiplerinin ve sirketin menfaatleri yonetim kurulunun
sorumluluklar1 kapsaminda degerlendirilmekle birlikte, yukarida sayilan
kesimlerin de menfaatlerinin goz oOniinde bulundurulmasi da yo6netim
kurulunun sorumluluklari kapsaminda ele alinmistir. Bu konu 6zellikle yabanci

Uluslararast Final Universitesi, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Daly,
husnu.turanli@final.edu.tr; ORCID: 0000-0002-6907-5049.

Uluslararas: Kibris Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Daly,
thanaz@ciu.edu.tr; ORCID: 0000-0003-3804-6736.
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tilkelerde yatirim yapmay: hedefleyen sirketler bakimindan ayri bir 6nem arz
etmektedir. Dogrudan yabanci yatirim (Foreign Direct Investment) doktrini de
sirket ile dogrudan veya dolayli baglant: icinde olan kesimlerin menfaatlerinin
goz oniinde bulundurulmas: gerektigini ongdérmektedir. Sirketlerin temel
amaci prima facie ekonomik alanda faaliyet yiiritmek ve kar elde etmek
olmakla birlikte, bir sirketin yatirim yaptig1 iilkede alan sahibi olmasi,
bulundugu iilke ile ekonomik iliskilerin yaninda ¢evrenin korunmasi, yerel
hukuk ile uyum iginde olmak, yerel halkla iliskilerin gelistirilmesi, kurumsal
sosyal sorumlulugun (corporate social responsibility) gelistirilmesi gibi
sosyolojik etkilesim i¢inde de olmasi 6nem arz etmektedir. Sirketin yatirim
yapilan tlkede alan sahibi olmasi, yabanci devlet {izerindeki niifuzuna,
toplumsal kabullenisine ve bulundugu tilke ile dostane iligkiler kurmasina isaret
etmektedir. Bu ¢aligmada, sirketlerin salt sirketler hukuku kurallar: ile degil,
gliniimiizde bu kurallar kadar 6nem tasidig1 diistiniilen diger hukuk dallari, bu
baglamda uluslararasi yatirim hukuku, isletme hukuku, sosyoloji ve insancil
hukuk ile bag: tizerinde de durulmustur. Yatirim yaptigi iilkede alan sahibi olan
sirketin, ilgili ti¢tincii kisilerle karsilikli etkilesimi, sinirlarin sadece devletlerin
tilkesel haklarini savunmak i¢in belirledikleri bir mutabakat unsuru oldugu,
uluslararas: ticaret alaninda ise gerek ikili (bilateral) gerekse c¢ok tarafli
(multilateral) anlagmalarla sinirlarin kaldirildigr giiniimiizde artan bir 6neme
haizdir. Diger yandan Tirk sirketlerinin, bir¢ok uluslararasi standardi
benimsedigi de gozden kagmamaktadir. Birgok Tiirk firmasinin goniillii sosyal
sorumluluk projeleri yiiriittigii, ¢evre halkinin egitimi, bolgesel altyapinin
gelistirilmesi vb. projelere katkida bulundugu bilinmektedir. Inter alia, ISO
9000 (kalite yonetimi) ve tiirevleri, ISO 14000 (¢evre yonetimi) ve tiirevleri, ISO
26000 (sosyal sorumluluk) gibi standartlar giiniimiizde sirketlerin kurumsal
yonetiminde onemli birer rehberdir. Tiirk hukuku bakimindan, belirtilen
konular hakkinda hukuki altyapisinin saglanmasi ve gelistirilmesi gerektigi
kanaatindeyiz. Bu ¢aligmadaki amacimiz, sirketler hukukunun konvansiyonel
alanlarinin disina ¢ikip bagka alanlarla olan etkilesimine 11k tutabilmektir.

Anahtar kelimeler: Sirket, sosyal sorumluluk, ilgili ¢evreler, hukuk ve
¢oklu disipliner etkilesim.
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A COMPARATIVE APPROACH TO THE RESPONSIBILITY OF THE
COMPANIES TO STAKEHOLDERS IN TURKISH AND ENGLISH LAW

Dr. Ogr. Uyesi Hiisnii TURANLI
Dr. Ogr. Uyesi Fatma ESENYEL HANAZ

ABSTRACT

The concept of “stakeholder” is a comprehensive term which necessitates
the board of directors to take into consideration the interests of the parties, in
direct or indirect relationship with the company, within this context suppliers,
customers, employees and creditors who are in direct connection, and in an
indirect perspective the interests of the local authorities and people by means
of social responsibility projects through observing the local rules and
environmental factors. In Turkish company law, when the duties and powers
of the board of directors are studied, it is seen that various duties are levied
upon the directors regarding the management and representation of the
company. Within this context the interests of the, employees and creditors are
observed to a certain extent in Turkish Commercial Code. However, the duties
of directors to other parties which are in an indirect relationship with the
companies are not duly regulated. In English Law, together with the regulations
adopted under the Companies Act 2006 and particularly with section 172, while
the interests of shareholders and company are observed primarily, the interests
of the other parties’ abovementioned are also taken into consideration as part
of the duties of the directors. This topic is especially of a vital importance for
the companies which inspire to make investments in foreign countries. The
doctrine of foreign direct investment requires the observation of the interests
of the parties in direct or indirect relation with the company. While the main
purpose of the companies is to carry on economic business prime facie and to
get profit, it is also deemed important to gain an area in hosting country, besides
the economic relations with the country invested in to establish a sociological

115 |



IV. Ticaret Hukuku Uluslararasi Sempozyumu
“Ticaret Hukukunda Disiplinlerarasi Yaklasim”

AvEt

interaction, through the protection of environment, compliance to local law,
the development of relations with local people and blooming corporate social
responsibility. The achievement of an area in hosting country denotes to deeper
penetration to foreign country, social acknowledgment and amicable
relationships with that country. In this study, the nexus of companies not only
with company law rules but also with other branches of law such as
international investment law, business law, sociology and humanitarian law.
The mutual interaction of the company which has an area in host country with
third parties has an ever-increasing importance in today’s World where the
boundaries represent a matter of agreement for the defence of territorial rights
and where those boundaries have been lifted by bilateral or multilateral
agreements in trade issues. On the other hand, the adoption of many
international standards by Turkish companies is an undeniable reality. There
are numerous Turkish companies known to have been performing voluntary
social responsibility projects, within this context they contribute to projects
pertaining to the education of local people, development of regional
infrastructure. Inter alia, international standards such as ISO 9000 (quality
management) and its derivatives, ISO 14000 (environmental management) and
its derivatives, ISO 26000 (social responsibility) are important guidelines in
corporate management of the companies. We believe that the abovementioned
issues need to have a legal basis and be improved in Turkish law. The ultimate
purpose of this study is to enlighten a path in order to broaden the company
law beyond its conventional fields and to make it interact with other fields.

Keywords: Company, social responsibility, related parties, law and
multiple disciplinary interaction.
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INTEGRATING SUSTAINABILITY IN TURKISH LAW: THE WAY
FORWARD

Dr. Ogr. Uyesi Bahriye BASARAN BROOKS'

ABSTRACT

The concept of sustainability has recently gained more traction in the
global regulatory agenda with the growing interest on stakeholder theory
against the agency-based, short-termist and profit maximisation-focused
traditional model of shareholder theory. By acknowledging protection and
development of the welfare of the society as a whole as one of the overarching
goals of the legal order, latest regulatory proposals highlight the identification
and management of environmental, social and governance (ESG) risks in order
to have balanced and strong economic development, facilitate sustainable
investment and protect the environment in the long run. In this respect, early
legislative intervention to promote sustainability in the corporate world has
been materialised through two interrelated channels: non-financial disclosure
and sustainable finance.

As there are no common legal standards between different jurisdictions
to address sustainability disclosures, the voluntary initiatives, soft law measures
and comply-or-explain clauses in reporting have encompassed different
approaches on how to integrate this new concept into corporate disclosure laws.
It is not just the disclosure, but also improving the flow of funds to sustainable
and green activities, encouraging financial institutions to review their credit
portfolios based on ESG risks and sustainability, investing in green bonds, loans
or addressing the problem of ‘greenwashing’ have been on the legislative
agenda.

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali,
bbasaran@ybu.edu.tr, ORCID: 0000-0002-0664-8647.
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Recent legal developments across the globe in improving corporations’
ESG disclosures in capital markets and supporting financial market participants
to consider the ESG factors in their investment decisions have now led to
rethinking of ‘sustainability’ in legal terms and transition to hard law. In this
framework, Turkey also has been responsive to sustainability-focused
legislative measures that are generally attained to developed countries. Turkey’s
keen interest in following such developments by introducing sustainability
principles to publicly traded companies, announcing work-in-progress
legislative drafts on financial sustainability for banks and acknowledging
sustainable finance as one of the reforms for the Turkey’s action plan in 2021
shows that the concept of sustainability is here to stay, and the Turkish Law will
eventually respond to this phenomenon more profoundly and comprehensively
in line with the global developments.

| 118



IV. Ticaret Hukuku Uluslararasi Sempozyumu
“Ticaret Hukukunda Disiplinlerarasi Yaklasim”

SURDURULEBILIRLIGIN TURK HUKUKUNA ENTEGRE EDiLMESi:
BiR ADIM DAHA YAKIN

Dr. Ogr. Uyesi Bahriye BASARAN BROOKS
OZET

Strdiiriilebilirlik kavrami paydas teorisine olan ilginin artmasiyla birlikte
vekalet teorisine dayanan, kisa vadeli planlamay1 ve kir maksimizasyonunu
merkezine oturtan geleneksel pay sahibi teorisi modeline karsi kiiresel regiilatif
glindemde son zamanlarda ivme kazanmis ve kendisine daha ¢ok yer edinmeye
baslamistir. Giindemde olan son regiilatif oneriler, toplumun refahinin bir
biitiin olarak korunmasini ve gelistirilmesini hukuk diizeninin kapsayici
hedeflerinden biri olarak kabul ederek, dengeli ve gii¢lii ekonomik kalkinma,
strdiiriilebilir yatirimlar1  kolaylasgtirma ve de ¢evreyi uzun vadede
koruyabilmek i¢in c¢evresel, sosyal ve vyonetisimsel (CSY) risklerin
tanimlanmasint ve de bu risklerin yonetilmesini vurgulamaktadir. Bu
baglamda, kurumsal diinyada siirdiriilebilirligi tesvik etmek icin yapilan
hukuki miidahale birbiriyle iliskili iki kanal aracihigiyla gergeklestirilmistir:
Finansal olmayan bilgilerin kamuya agiklanmasi ve stirdiiriilebilir finans.

Strdiriilebilirlik ~ konusunu  kapsayan =~ kamuyu  aydinlatma
yukiimliliklerini ele almak igin iilkeler arasinda ortak bir legal standarttan
bahsedilemeyecegi icin, bu yeni konseptin sirketlerin kamuyu aydinlatma
yikiimliigiine nasil entegre edilebilecegi daha ¢ok goniillii girisimler, yumusak
hukuk prensipleri ve raporlama kaidelerinde kendisine yer bulmus ve uy-ve-
acikla gibi farkli yaklagimlari ihtiva ederek agiklanmigtir. Ancak hukuk
giindeminde sadece kamuyu aydinlatma hususu degil, ayni zamanda
strdiirtilebilir ve vyavsil faaliyetlere fon akiginin gelistirilmesi, finansal
kurumlar1 CSY risklerini ve siirdiiriilebilirligi baz alarak kredi portféylerini
gozden gecirmeye tegvik etmek, yesil tahvillere, kredilere yatirim yapmak ve de
'yesilyitkama' sorununu ihtiva eden farkli konular dikkat ¢cekmektedir.
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Sirketlerin sermaye piyasalarinda CSY raporlamalarini iyilestirmeye ve
finansal piyasa katilimcilarinin yatirim kararlarinda CSY faktorlerini dikkate
almalarini desteklemeye yonelik diinya ¢apindaki son yasal gelismeler, artik
'siirdiiriilebilirligi’ hukuki bir konsept olarak yeniden ele almaya ve kat1 hukuk
kurallarina gecisi diisiinmeye yol agmustir. Bu ¢ergevede Tiirkiye, genel olarak
gelismis {lkelere hasredilmis bulunan strdirilebilirlik odakli yasal
diizenlemelere duyarli olmustur.

Tirkiye’nin halka agik sirketlere stirdiiriilebilirlik ilkelerini tanitmasi,
bankalar i¢in finansal stirdiiriilebilirlige iliskin devam eden ¢aliyma mevzuat
taslaklar1 hazirlamasi ve siirdiiriilebilir finansmani Tirkiye'nin 2021 eylem
plani reformlarindan biri olarak kabul etmesi, Tiirkiye'nin siirdiirilebilirlik
alanindaki gelismeleri yakindan takip ettigini gostermekte ve bu konseptin
hukukumuzda kalic1 olacagina isaret etmektedir. Bu da Tiirk hukukunun
nihayetinde bu olguya kiiresel gelismeler dogrultusunda daha derin ve kapsaml
bir gekilde yanit verecegini gostermektedir.
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ANONIM VE LIMITED ORTAKLIKLAR HUKUKUNDA MAHKEME
KARARLARININ KESINLIGINE ILISKIN TURK TICARET KANUNU
HUKUMLERININ HAK ARAMA OZGURLUGU ACISINDAN
DEGERLENDIRILMESI

Dr. Ogr. Uyesi Pinar CIFTCI'
OZET

6762 s. Kanun’dan farkli olarak Tiirk Ticaret Kanunu'nda (TTK) anonim
ve limited ortaklikla ilgili baz1 yargisal talepler sonucunda verilen mahkeme
kararlarinin kesin oldugu diizenlenmistir. Cekismesiz yarg: isine veya dava
yargilamasina konu olan talepleri sunlar olusturmaktadir: [1] Ayni sermaye ile
kurulusta devralinacak isletmelere ve ayinlara bilirkisi tarafindan deger
bicilmesi (TTK m. 343), [2] yonetim kurulu iiyesinin bilgi alma ve inceleme
hakkini kullanabilmesi (TTK m. 392/4), [3] denet¢i atanmasi (TTK m. 399/6,
7), [4] anonim ortaklik ile denet¢i arasindaki goriis ayriliklarinin giderilmesi
(TTK m. 405), [5] yonetim kurulunun ¢agrida bulunamayacagr durumlarda
pay sahibinin genel kurulu toplantiya ¢agirmasina izin verilmesi (TTK m.
410/2), [6] azligin basvurusu ile kayyim tarafindan genel kurulun toplantiya
¢agrilmasi veya giindeme madde eklenmesi (TTK m. 412), [7] pay sahibinin
bilgi alma ve inceleme hakkini kullanabilmesi (TTK m. 437/5), [8] 6zel denet¢i
atanmasi (TTK m. 440, m. 441), [9] limited ortaklikta esas sermaye payinin
gercek degerinin belirlenmesi (TTK m. 597), [10] limited ortaklikta ortagin
bilgi alma hakkini kullanabilmesi (TTK m. 614) talebi. TTK m. 399/6 ve m.
437/5’in gerekgesi dikkate alindiginda, kanunyoluna bagvuruyu engelleyen
diizenlemelerin  amacin1  (ratio legis'i) yargilamanin  hizlandirilmas:
olusturmaktadir.

Dokuz Eyliil Universitesi Hukuk Fakiiltesi, Medeni Ustl ve Icra-iflas Hukuku Anabilim Dal,
par.ciftci@gmail.com, ORCID: 0000-0001-9012-9673.
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Mahkeme Kkararlarinin bir st yargi mercii tarafindan hukuka
uygunlugunun denetlenmesi ve ayrica igtihat birligi saglanmasi kanunyoluna
basvurunun amacint olusturur. Hukuka uygunluk denetimi agisindan
kanunyolunun varligi hak sahipleri i¢in yargisal bir giivence olusturur. Bu
glivence ayni zamanda hak arama ozgiirliigiintin (AY m. 36) bir pargasini teskil
etmektedir. Kanunyoluna bagvurunun sinirlanmasi veya engellenmesi ancak
kamusal menfaatin varlig1 halinde ol¢iiliiliik ilkesine uygun olarak mimkiin
olabilir. Nitekim belirli parasal sinirlar dikkate alinarak kii¢lik miktardaki
alacaklar hakkinda toplum {izerindeki yargilamanin getirdigi maliyeti
hafifletmek i¢in kanunyoluna bagvuru hakki taninmamustir. Buna karsilik
TTK'da yer alan yukaridaki hiikiimler i¢in kanunyolunun kapatilmasinin
benzeri bir kamusal amag tasidig1 sdylenemez. Sayisal olarak bu tiir talepler
kanunyolu kapatilmak suretiyle yargilama maliyetlerini diistirmek icin dikkate
deger bir fark yaratmaz. Anonim ve limited ortakliklarla ilgili olan yukaridaki
taleplerde kanunyoluna bagvurunun kapatilmasinda dikkate alinabilecek
kamusal bir menfaatin bulunmadigi kanaatindeyiz. Bir yargilamanin
hizlandirilmas:  global olarak biitiin yargilama hukuklarinin baslica
amaglarindan birisini olusturur. Ancak yargilama hizlandirilirken kisilerin
yargisal temel haklarinin korunmas: gerekir. Hukuka aykir1 mahkeme
kararlarinin diizeltilmesi ve denetlenmesi konusundaki giivencenin TTK’da yer
alan yukaridaki talep haklarinin sahiplerinden alinmasi bu kisilerin hak arama
ozglirliginii ihlal etmektedir. Uyusmazligin (ve karsi tarafin, hasmin)
bulunmadig1 ¢ekismesiz yargi islerinde ise bu durum hak arama 6zgtrligiini
ihlal ettigi kadar herhangi bir amaca da hizmet etmemektedir. Ornegin TTK m.
343 gergevesinde anonim ortakliga ayni sermaye olarak konulacak taginmazin
degerini diigiik tespit eden bilirkisi raporunu onaylayan mahkeme kararina
kars1 kurucularin kanunyoluna bagvuramamasinda herhangi bir menfaat
yoktur. S6z konusu TTK hiikiimlerine gére mahkeme kararlar1 icin gegici
hukuki korumalarda (ihtiyati tedbir, ihtiyati haciz) oldugu gibi -tek dereceli
olarak- sadece istinaf kanunyoluna basvurma imkanmin taninmasi bu
¢alismada Onerilen sonucu olusturmaktadir.
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ESYA TASIMALARDA TASIYICININ SORUMLULUGUNUN
SINIRLANDIRILMASININ ANAYASAL MULKIYET HAKKI
ACISINDAN DEGERLENDIRILMES{

Ars. Gor. Dr. Dogus Taylan TURKEL'
Ars. Gor. Dr. Tiirker ERTAS™

OZET

1. Tagima hukukunun esas odaklandig1 konu tasiyicinin sorumlulugunun
ozel hiikiimler ile diizenlenmesidir. Tagima hukukunun 6zel hitkiimleri, genel
sozlesme hukuku ilke ve kurallarindan bazi noktalardan ayrilma ihtiyacinda
dayanir. S6z konusu ihtiyag tagima teknigi ile tagima sektoriinde gegerli olan
ekonomik dinamiklere bagli olarak ortaya ¢kmaktadir. Tagsiyicinin
sorumlulugunun simirlandirilmas:  da, tasima hukukunun getirdigi o6zel
diizenlemelerin baginda gelir (TTK m. 880-886; TTK m. 1186, 1187; CMR m.
23). Bu itibarla sinirli sorumluluk sistemi 6ziinde, tasima hukukunun
karakteristigini olusturur.

2. Tastyicinin sorumlulugunun sinirlandirilmasi, tagima faaliyetinin
barindirdi yiiksek riskten kaynaklanir. Ornegin bir konteyner gemisinin ya da
onlarca aracin tagindig1 bir ro-ro gemisinin batmasi ya da ¢ok degerli elektronik
esyalarin tasindigr bir treylerin yanmasi sonucunda ortaya ¢ikacak zarar
miktarinin bityiikliigiini anlatmaya gerek yoktur. Risk bu kadar yiiksek iken,
tasima faaliyetinin yapilmasi da o kadar zorlasir. Bu zorluk ayni zamanda,
tagima ticretlerinin artmasina, taginan esyanin piyasa degerinin yiikselmesine
neden olur. Bu ekonomik gayeler sebebiyle, hukuk diizeni tagima riskinin
tamaminin sadece tasiyicilar tizerine birakilmasina engel olmustur. Bu hususta

* Dokuz Eyliil Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dal,
dogustaylanturkel@gmail.com; ORCID: 0000-0001-6645-891X.

* Dokuz Eylil Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Daly
turkerertas@gmail.com; ORCID: 0000-0002-9594-4877.
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tasimaya istirak eden menfaat gruplari arasinda bir denge kurularak riskin
dagitilmasi saglanmaya ¢aligilmaktadir.

3. Bu sisteme gore, tasiyicinin (kural olarak) tagima taahhiidiiniin
ihlalinden otiirii ortaya ¢ikan tazminat sorumlulugu farkli yonlerden
siirlandirilmigtir. Zarara ugrayan yiikle ilgili belirli bir miktarin tazminini
tastyicidan talep edebilir. Bu miktar1 agsan kisim i¢in tastyicinin sorumlulugu
kural olarak bulunmamaktadir. Tasiyicinin sorumlulugunu asan kisim ise,
sigorta kurumunun riski dagitma mekanizmasina birakilmaktadir. Esya tasima
hukuku kurallarina esas itibariyle iki asamali bir smnirlama rejimi so6z
konusudur. Oncelikle esyanin objektif degeri tizerinden belirlenen bir miktarin
tazminat olarak talep edilmesi miimkiindiir. Ayrica objektif Olciitlere gore
belirlenen bu miktar st bir sinira tibidir. S0z konusu st sinir ise, modern
tasima hukukunda egyanin miktarina bagli olarak Ozel Cekme Hakki (“OCH”)
olarak ifade edilen fiktif bir birim ile tespit edilmektedir.

4. Tasima hukukundaki sinirli sorumluluk sistemi anayasal miilkiyet
hakki (AY m. 35) acisindan bir simnirlama tegkil etmektedir. Nitekim bu
sinirlamanin miilkiyet hakkina 6l¢iisiiz bir miidahale teskil edip etmedigi de,
CMR kapsamina giren bir uluslararasi tagima acisindan Anayasa
Mahkemesi'nin bireysel bagvuru kararina da konu olmustur (AYM, Nobel ilag
Pazarlama ve Sanayii Ltd. Sti. B. No: 2016/4887, 3/7/2019). Yiiksek Mahkeme
somut olay baglaminda uyusmazliga iliskin olarak miilkiyetin korunmasina
yonelik belirli, ulagilabilir ve 6ngoriilebilir kanun hiikiimlerinin ve buna dayali
olarak yerlesik yargisal i¢tihatlarin mevcut oldugunu tespit ederek devletin
pozitif ylikiimliiligli baglaminda miilkiyet hakkinin ihlal edilmedigi sonucuna
varmugtir.

5. Teblig’de smnirli sorumluluk kurallarinin uluslararasi ticaret ve
ekonomik kamu diizeni baglaminda amaci ile sorumlulugun sinirlandirma
hakkinin kast veya pervasizca davraniga bagl olarak ortadan kaldirilmasi
oncelikle incelenecek; sonrasinda ise, anayasa hukukunun ilkeleri ¢ercevesinde,
ozellikle olgiililiik ilkesi agisindan sinirli sorumluluk sisteminin miilkiyet hakk:
(AY m. 35) iizerindeki etkisinin bir ihladle yol agip agmayacag
degerlendirilecektir.
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AVEU

REKABET KURULU KARARLARI ISIGINDA ANONIM VE LIMITED
ORTAKLIKLARDA YONETICIiLERIN REKABET iIHLALLERINDEN
DOGAN SORUMLULUGU

Dr. Ogr. Uyesi Sevda YASAR COSKUN"
Ars. Gor. Munise Seray GONCU DONER™

OZET

Anonim ortakliklarda yonetim ve idare organi yonetim kuruludur.
Yonetim kurulu anonim ortakliklarda zorunlu organlardan olup, bulunmamasi
Tiirk Ticaret Kanunu (TTK) uyarinca bir fesih nedeni olarak diizenlenmistir.
Yonetim kurulunun yonetim hak ve yetkisinin tamami veya bir kisminin,
ortaklik ana s6zlesmesinde hiikiim bulunmasi sarti ile bir veya birkag yonetim
kurulu tyesine (murahhas iiye) veya {glincii kisiye (murahhas miidiir)
birakilmast miimkiindiir. Anonim ortaklik yoneticileri, kanundan ve esas
sozlesmeden dogan yiikiimliliiklerini kusurlariyla ihlal ettikleri takdirde hem
sirkete hem pay sahiplerine hem de ortaklik alacaklilarina kars1 verdikleri
zarardan sorumludurlar (TTK m.553/1).

Limited ortakliklarda ise esas sozlesme ile ortakligin yonetimi ve temsili,
midir sifatini tagryan bir veya birden fazla ortaga veya tiim ortaklara ya da
tciinci kisilere verilebilir. En azindan bir ortagin, ortakligi yonetim hakkinin
ve temsil yetkisinin bulunmasi gerekmektedir (TTK m. 623/1). Limited
ortakliklarda miidiirlerin sorumluluguna iliskin ayr1 bir hiikiim bulunmay1p
anonim ortakliklarda yo6netim kurulu dyelerinin ve yoneticilerin
sorumluluguna iliskin diizenlemeye atif yapilmistir. Dolayisiyla limited
ortakliklarda da yoneticiler kanundan ve esas sozlesmeden dogan

[zmir Bakurcay Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dals,
sevdayasar.coskun@bakircay.edu.tr, ORCID: 0000-0001-7999-5052.
[zmir Bakirgay Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Daly,
seray.goncudoner@bakircay.edu.tr, ORCID: 0000-0002-1539-8205.

sk

127 |



IV. Ticaret Hukuku Uluslararasi Sempozyumu
“Ticaret Hukukunda Disiplinlerarasi Yaklasim”

yikiimliliklerini kusurlariyla ihlal ettikleri takdirde hem sirkete hem pay
sahiplerine hem de ortaklik alacakhilarina kars1 verdikleri zarardan
sorumludurlar. Sorumluluk bakimindan gerek anonim gerek limited
ortakliklarda yoneticilerin ortak veya tglincii kisi olmasi bakimindan bir
farklilik bulunmamaktadir. Anonim ve limited ortaklik yoneticilerinin
(tesebbiis) sadece Tirk Ticaret Kanunu degil diger Kanunlara da aykiri
davranmamas: gerekmektedir. Rekabetin Korunmasi Hakkinda Kanun
(RKHK) da bu kapsamda yer almaktadir.

Rekabet Hukukunun amaci en genel ifadesiyle piyasalardaki rekabetin
korunmas1 ve saglikli olarak islemesidir. RKHK’da mal ve hizmet
piyasalarindaki rekabeti engelleyici, bozucu veya kisitlayic1 anlasma, karar ve
uygulamalar ile piyasada hékim durumda bulunan tesebbiislerin hakim
durumlarini kotiiye kullanmalari ve piyasadaki rekabeti bozacak ya da hakim
durum olusturacak birlesme ve devralmalar yasaklanmistir. RKHK, rekabet
ihlallerinin hem kamu hukuku hem de 6zel hukuk bakimindan sonuglarinm
hiikme baglamistir. Rekabet ihlalleri s6z konusu oldugunda yaptirim uygulama
yetkisine sahip olan Rekabet Kurulu, tesebbiislere rekabet ihlali gerekgesiyle
ceza verebildigi gibi, tesebbiis yoneticilerine de ceza verme yetkisine sahiptir.

Bu ¢alismanin konusunu, 2013 yilindan itibaren Rekabet Kurulu'nun,
rekabet ihlali gerekgesiyle, tesebbiis yoneticilerine ceza verdigi kararlar
olusturmaktadir. Dokiiman inceleme yontemiyle yiiriitiillecek ¢alismada s6z
konusu Kurul kararlarinda ortaklik tiirdi, sektorler ve rekabet ihlali tiirii
acisindan farklilik olup olmadig: sorularinin cevabi aranacaktir.

Anahtar Kelimeler: Rekabet hukuku, ortakliklar hukuku, anonim ve
limited ortaklik yoneticilerinin sorumlulugu, rekabet ihlalleri, rekabet kurulu.
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KiSISEL VERILERIN KORUNMASI KAPSAMINDA ANONIM
SIRKETLERIN GERCEK KiSILERIN VERILERIYLE ILiSKiLi VERILERI
UZERINE DEGERLENDIRMELER

Dr. Ogr. Uyesi Damla SONGUR’
OZET

Kisisel verilerin korunmasi hukukuna iliskin diizenlemelerin temel
amaci, Ozel hayatin gizliligi basta olmak {izere temel hak ve ozgiirlikleri
korumaktir ve temel bir insan hakki olarak diizenlenen Kkisisel verilerin
korunmasi hakkinin kapsami, Kisisel Verilerin Korunmasi Kanunu’nda gergek
kigilerin verileriyle sinirli tutulmustur (md. 2). Ogretide ise tiizel kisilerin
verilerinin ticari sir ve sinai miilkiyet ile korunabilecegi savunulmaktadir. Buna
gore anonim sirketlerin verileri, kisisel veri olarak korunmamakta; giiniimiiz
kosullarinda verilerin ticarilesmesi ve kazandig1 ekonomik deger sonucunda
anonim sirketler ¢ogunlukla ¢alisanlar1 ve misterilerinin kisisel verileri
nedeniyle veri sorumlusu ve veri isleyen olarak giindeme gelmektedir.

Bununla birlikte kurulus amaglar1 dogrultusunda faaliyet gosteren tiizel
kisiler olarak ekonomik amaglar1 ile tanimlanan ve sermaye sirketi niteligi
tastyan anonim sirketler de kisi topluluklar: veya tek kisilik sirket olarak kisi
unsurunu barindirmakta ve ayni zamanda sirket isleri nihayetinde gergek
kisiler eliyle yiritiilmektedir. Dolayisiyla kanuni zorunluluklar ve ticari
hayatin gereklilikleri nedeniyle uygulamada anonim sirketlere iligkin verilerin
kisisel verilerle i¢ ice gectigi durumlarla karsilagilabilmektedir. Nitekim bir
yandan gergek kisi pay sahiplerine iliskin veriler, pay sahiplerinin sirketin
ekonomik anlamda maliki olarak sirketi meydana getirenler olmasi baglaminda
sirkete iligkin olsa da, kigisel veri niteligi tasimaktadir. Ozellikle gercek kisiye ait

Attlim  Universitesi ~Hukuk  Fakiiltesi, Ticaret Hukuku  Anabilim  Daly,
damla.songur@atilim.edu.tr, ORCID: 0000-0002-0336-3048.
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ismin yer aldig1 ticaret unvanlari, tek kisilik sirketlerin verileri, sirketlerin
tutmakla yiikiimlii oldugu belgelerdeki kayitlar ve agiklamakla yiikiimlii oldugu
bilgiler bu kapsamdadir. Ote yandan sirket ad ve hesabina gerceklestirilen
islerde de, bu isler karar veren organlarin veya isi yiiriiten temsilcilerin istek ve
tercihleriyle sekillendigi icin, kisisel verilerin ortaya c¢ikmasina neden
olabilmektedir. Bu bakimdan o6rnegin sirketlerin sosyal sorumluluklar
kapsaminda hangi toplumsal meselelere yoneldigi ya da sirket adina mal veya
hizmet alimindaki ticari tercihler ilgili kisiyi belli ve belirlenebilir kilarak kisisel
nitelik tagryabilmektedir.

Boylece s6z konusu durumlar nedeniyle tiizel kisilerin verilerinin gercek
kisilerin kisisel verileriyle iliskili oldugu ol¢iide ilgili mevzuat kapsaminda
korunabilecegi kabul edilmektedir. Ancak bu koruma igin gri alanlarda
bulunan anonim sirket verilerinin gergek kisilerin kisisel verileriyle olan
iligkisinin degerlendirilmesi gerekmektedir. Bu degerlendirmeye gore bu
verilerin kim tarafindan hangi kosullarda islenebilecegi ve ilgili kisilerin haklar1
tespit edilebilecektir.

Bu ¢alismada kisisel verilerin korunmasi kapsaminda Tiirk hukuku ve
diger hukuk sistemlerinde tiizel kisilerin verileriyle ilgili tartisilan konulara yer
verilerek anonim sirketlerin ger¢ek kisilerin verileriyle iligkili verilerinin niteligi
degerlendirilecek ve anonim sirketler ile s6z konusu verilerin hukuki durumu
incelenecektir.

Anahtar Kelimeler: kisisel veri, kisisel verilerin korunmasi, anonim
sirket, tiizel kisilerin verileri, kisisel verilerin iglenmesi.
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